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The following releases relate to self-regulatory 
rule proposals and/or adoptions 


34-17536 
34—17550 


34-17551 


33-6289 Adoption of amendments to rules 242 
and 252 which provides exemption 
for limited offers and sales of securi- 
ties of certain issuers. 


33-6291 Adoption of amendments which re- 
quire certain registrants to report sup- 
plementary information on the effects 


of changing prices. 


33-6292 Adoption of amendments to Rule 
10b-6 which except from application 
of the rule distribution to employee or 
shareholder plans sponsored by issu- 
er or its subsidiaries. 


34-17549 Adoption of a rule which provides pro- 
cedures which certain securities 
would be designated as qualified for 
trading in a national market system. 


34-17557 Proposed rule which would require all 
national securities exchanges and 
registered securities associations and 
others to forward information on and 
to maintain a registry of information 
concerning securities related custom- 
er complaints. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6289/Feb. 13, 1981 


Unavailability of Exemption for Limited Offers and 
Sales of Securities of Certain Issuers 


ACTION: Final rule amendments. 


SUMMARY: The Commission announces the 
adoption of amendments to Rules 242 and 252 un- 
der Section 3(b) of the Securities Act of 1933. 
Rule 252 provides that a Regulation A exemption 
from registration for small public offerings of an is- 
suer’s securities shall not be available if the issuer 
or any person in a specified relationship with the 
issuer is subject to one of the disqualifications de- 
scribed in this rule. The amendments make certain 
changes in the list of disqualifications and provide 
that disqualifications which now last indefinitely 
terminate automatically after five years. The 
amendments to Rule 242, another small issuer 
exemptive rule, conform the disqualifying provi- 
sions of that rule to amended Rule 252. In addi- 
tion, the Commission is amending its rules relating 
to general organization to delegate to the Director 
of the Division of Corporation Finance the authori- 
ty to grant relief in connection with applications 
filed pursuant to Rule 252(g) and Rule 242 
(a)(5)(v) of the Securities Act of 1933. 


EFFECTIVE DATE: 30 days after publication in 
the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Mi- 
chael J. Eizelman, (202) 272-2644, Office of 
Small Business, Division of Corporation Finance, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission today announced 
the adoption of amendments to Rule 252 [17 CFR 
230.252] of Regulation A [17 CFR 230.251 et 
seq.] under the Securities Act of 1933 (‘‘the Secu- 
rities Act’) [15 U.S.C. 77a et seq., as amended] 
and conforming amendments to Rule 242 [17 CFR 
230.242] under the Securities Act. 
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Regulation A provides a limited offering exemption 
under Section 3(b) of the Securities Act.’ It per- 
mits primary or secondary public offerings of as 
much as $1,500,000 of an issuer's securities to be 
made every twelve months without registration un- 
der Section 5 of the Securities Act. Rule 252 
raises certain bars to the availability of a Regula- 
tion A exemption. The Regulation A exemption is 
unavailable for the securities of an issuer while a 
disqualification described in paragraphs (c), (d), 
(e) or (f) of Rule 252 exists.2 The existence of a 
disqualification under Rule 252 does not preclude 
an issuer or its affiliates from registering the issu- 
ers securities on Form S-1 [17 CFR 239.11] or 
any other appropriate registration statement. 


A disqualification may attach upon the initiation or 
disposition of certain disciplinary, administrative, 
civil, or criminal proceedings involving the issuer 
or persons in a specified relationship with the issu- 
er. The amendments adopted today provide that 
most other disqualifications, certain of which at- 
tached for an indefinite period of time, shall last for 
a fixed period of five or ten years after the entry of 
a final order, judgment or decree concludes the 
proceedings. In addition, Rule 252 now dis- 
qualifies an issuer which is subject to the reporting 
requirements of the Securities Exchange Act of 
1934 (the “Exchange Act’) [15 U.S.C. 78a et seq., 
as amended] if that issuer has not filed all required 
reports during the last year. 


The person subject to a disqualification, or the is- 
suer for whose securities an exemption is sought, 
may petition the Commission for relief under Rule 
252(g). To grant a Rule 252(g) application, the 
Commission must determine “upon a showing of 
good cause, that it is not necessary under the cir- 
cumstances that the [Regulation A] exemption be 





'Section 3(b) of the Securities Act authorizes the 
Commission to adopt rules and regulations to ex- 
empt up to $5,000,000 of securities per issue from 
registration, subject to appropriate conditions, if it 
finds that registration is not necessary in the pub- 
lic interest or for the protection of investors by raa- 
son of the small amount involved or the iimited 
character of the offering. 


2The complete text of Rule 252(c), (d), (e) and (f) 
as amended, appears at the conclusion of this re- 
lease. 
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denied.”? The amendments adopted today are in- 
tended primarily to reduce the necessity for appli- 
cations under Rule 252(g) by reducing the time 
periods over which a disqualification will last. The 
reduced time periods represent those generally 
considered appropriate for the granting of relief 
under the rule. Additionally, the Commission antic- 
ipates that the number of applications granted pur- 
suant to Rule 252(g) or Rule 242(a)(5)(v) would be 
minimal, since the duration fixed for each disquali- 
fication represents the minimum time period the 
Commission had determined to be consistent with 
the protection of investors. 


In conjunction with the publication of its Rule 252 
amendments, the Commission is adopting con- 
forming amendments to Rule 242. Rule 242 pro- 
vides a limited offering exemption under Section 
3(b) of the Securities Act. It permits a qualified is- 
suer to sell without registration as much as 
$2,000,000 of its securities in any six-month peri- 
od to an unlimited number of accredited persons, 
as defined in the rule, and thirty-five other per- 
sons. Rule 242(a)(5) defines “qualified issuer’ to 
include certain domestic and Canadian corpora- 
tions. Rule 242(a)(5)(v) incorporates by reference 
the provisions of paragraphs (c), (d), (e) and (f) of 
Rule 252. Accordingly, if a disqualification de- 
scribed in Rule 252 is applicable, an issuer cannot 
be a qualified issuer for purposes of Rule 242 and 
may not claim a Rule 242 exemption for an 
unregistered offering of its securities.* 


A discussion of the amendments adopted, includ- 
ing changes from the original proposals and the 
significant public comment received is set forth be- 
low. The three comment letters received generally 
supported the amendments as proposed.* Based 
upon these comments and upon its own experi- 
ence, the Commission has determined to adopt 
the amendments to Rule 252 and Rule 242 sub- 
stantially as proposed. 





3Rule 252(g), 17 CFR 230.252(g). 


4The existence of a disqualification under Rule 
242(a)(5)(v) does not affect the availability of the 
registration process for public offerings of an issu- 
er’s securities. 


>Securities Act Release No. 6214 (June 19, 1980) 
[45 FR 42742]. 
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SYNOPSIS 


The first part of the synopsis describes the general 
nature of the amendments to Rule 252 and Rule 
242 and the reasons therefor in order to provide a 
framework for understanding the text of the 
amendment set forth below. The second part of 
the synopsis summarizes the amendments to the 
Commission's rules relating to general organiza- 
tion which delegates authority to the Director of 
Corporation Finance and explains the reasons for 
such amendments. 


Rule 252 and Rule 242 


Persons Covered. Paragraph (c) of Rule 252 
applies to the issuer, any of its predecessors, and 
any affiliated issuer. As adopted today, the rule 
provides that, where the affiliation arises after the 
entry of the order, judgment, or decree on which 
the affiliated issuer's disqualification is based, a 
Regulation A exemption for the issuer's securities 
will be available under the amended rule if both of 
two conditions are met. First, the affiliated issuer 
must not be in control of the issuer. Second, if the 
affiliation is based upon common control of the af- 
filiated issuer and the issuer by a third party, that 
third party must not be a person who controlled 
the affiliated issuer when the order, judgment, or 
decree which triggered the disqualification was en- 
tered. The Commission believes this relaxation in 
Rule 252(c) will result in more equitable treatment 
of issuers without any offsetting loss of investor 
protection. 


Today’s amendments also add general partners of 
the issuer to the list of persons to whom paragraph 
(d) applies, since they perform policy and deci- 
sion-making functions similar to those of directors 
or officers of a corporate issuer. 


Paragraph (d) previously applied to, among oth- 
ers, the issuer's principal security holders. For 
clarity, the Commission proposed to replace this 
term with “beneficial owners of more than ten per- 
cent of any class of the issuer’s equity securities.” 
One commentator stated that the phrase “benefi- 
cial owner” was in and of itself vague and subject 
to multiple interpretations. Therefore, a parenthet- 
ical statement has been added which defines ben- 
eficial ownership for purposes of Rule 252 as the 
power to vote or direct the vote and/or the power 
to dispose or direct the disposition of such securi- 
ties. 
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Finally, the Commission has deleted the reference 
in paragraph (e) to directors, officers, and partners 
of an underwriter since such persons ordinarily 
would not be, or be named as, an underwriter as 
contemplated by Rule 252(e). 


Convictions. Previously, a conviction for making a 
false filing with the Commission did not raise a dis- 
qualification if it did not involve the purchase or 
sale of a security. The Commission believes that a 
disqualification resulting from a conviction for 
making false Commission filings is consistent with 
the purposes of Rule 252. Therefore, such a con- 
viction has been added to the list of convictions 
which will disqualify a person under paragraphs 
(c)(3) and (d)(1). 


In order to make the language of paragraphs (c)(3) 
and (d)(1) consistent with the language of para- 
graphs (c)(4) and (d)(2), the Commission has 
made conviction of a felony or misdemeanor “in 
connection with” as opposed to “involving” the 
purchase or sale of any security a disqualifying 
event. 


In addition to minor technical amendments, the 
Commission, in light of the Securities Acts Amend- 
ments of 1975 [Pub. L. 94-29, 89 Stat. 97] which 
provide for the registration and disciplining of mu- 
nicipal securities dealers by the Commission,® has 
created a disqualification under Rule 252(d)(1) for 
a criminal conviction arising out of the conduct of 
the business of a municipal securities dealer. 


Injunctions. The Commission has augmented the 
list of injunctions which raise a disqualification un- 
der paragraphs (c)(4) and (d)(2) of Rule 252. The 
amendments to those paragraphs parallel the 
amendments discussed above regarding convic- 
tions. 


The Commission has included a five-year time lim- 
it on any disqualification based on the results of a 
non-criminal proceeding. This type of disqualifica- 
tion previously represented a permanent bar to the 
use of Regulation A. Paragraph (c)(4) already 
fixes a maximum of five years as the duration of 
any disqualification which attaches under that par- 
agraph. As adopted, the amendments to para- 
graph (d)(2) fix five years from the entry of a per- 





®See Pub. L. 94-29, §13,89 Stat. 131-137. 
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manent injunction as the time during which the 
injunction would disqualify persons subject there- 
to. A five-year duration is consistent with past 
Commission practice concerning rule 252(f) appli- 
cations.’ 


Commission Administrative Proceedings. Rule 
252(d) (3) previously disqualified any enumerated 
person who is subject to a disciplinary order en- 
tered by the Commission under Section 15(b) of 
the Exchange Act or Section 203(d) or (e) of the 
Investment Advisers Act of 1940 (the ‘Advisers 
Act’) [17 U.S.C. 80-b1 et seq., as amended}. Or- 
ders entered pursuant to Section 15B(a) or 15B(c) 
of the Exchange Act which are in effect have been 
added to those which will raise a disqualification 
under Rule 252(d)(3). These additions reflect the 
addition of Section 15B to the Exchange Act by 
the Securities Acts Amendments of 1975.° !n addi- 
tion, technical changes were made which are de- 
signed to update 252 (d)(3) in light of statutory 
amendments to the Exchange and Advisers Act. 


Two commentators suggested that paragraph 
(d)(3) be amended to include a five year limitation 
period to conform with the time period set forth in 
paragraphs (c)(4) and (d)(2). However, in a maijor- 
ity of cases, this paragraph will be self-operating 
since many orders specify the period of time to 
which a person would be subject to such orders. In 
addition, these time periods are generally less 
than five years. In those instances where persons 
are subject to orders containing no definite time 
limitations, the Commission has consistently taken 
the position that a person is subject to the order 
only so long as some act is being performed pur- 
suant to such order; i.e. establishing procedures to 
assure appropriate supervision of salesmen and 
reporting on such procedures. Generally, the act 
required to be performed can be completed in less 
than a year, although occasionally reports may be 





7See, e.g., Application of Joseph Kipness, File No. 
96-318 (filed August 26, 1976). 


8Paragraphs (a) and (c) of Section 15B direct the 
Commission respectively to deny registration as, 
and to take disciplinary action against, a municipal 
securities dealer under specified circumstances. 
The provisions of those paragraphs are similar 
both procedurally and subsiantively to Section 
15(b) of the Exchange Act. 
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required for as long as five years. Therefore, the 
Commission believes that including a five year pe- 
riod in the rule would be imposing greater restric- 
tions on the use of the exemption than have been 
imposed in the past. 


Proceedings by a Securities Exchange or Associ- 
ation. The amendments to Rule 252(d)(4) are de- 
signed to eliminate any ambiguity in the meaning 
of “[h]as been and is suspended or expelled” from 
membership in a securities exchange or associa- 
tion since the relevant inquiry regards a person’s 
current membership status. Other changes in par- 
agraph (d)(4) are designed simply to conform its 
language to Exchange Act terminology added to 
that Act by the Securities Act Amendments of 
1975. 


Postal Service False Representation Orders. 
Amendments to paragraphs (c)(5) and (d)(5) of 
Rule 252 change the reference to “Post Office 
fraud orders” in those paragraphs to “Postal Serv- 
ice false representation orders,’ consistent with 
new terminology in statutes which provide for the 
entry of such orders. Under the amendments, a 
civil injunctive action under 39 U.S.C. 3007 raises 
a disqualification only as long as a party was sub- 
ject to it. An administrative proceeding under 39 
U.S.C. 3005, on the other hand, may last indefi- 
nitely. Since the Postal Service order is entered in 
the context of an administrative, as opposed to a 
criminal, proceeding, the Commission believes 
that a person subject to such an order should be 
disqualified for only five years. 


Underwriters. As previously mentioned, the 
amendments to Rule 252(e) would eliminate di- 
rectors, officers, and partners of an underwriter 
from its coverage. Other amendments to Rule 
252(e) which are technical in nature also have 
been made. 


Reporting Companies. The Commission has 
redesignated paragraph (f) as paragraph (g) and 
added new paragraph (f) to Rule 252. New para- 
graph (f) disqualifies an issuer which is subject to 
the periodic reporting requirements of the Ex- 
change Act if that issuer had not filed all reports 
required to be filed with the Commission during 
the year preceding the date on which it files its no- 
tification on Form 1-A. 


Amendments to Rule 242. The amendments to 
Rule 242 reflect the redesignation of paragraph (f) 
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of Rule 252 as paragraph (g) and the addition of a 
new paragraph (f). Also, the reference in Rule 242 
(a)(5)(v)(B) to Rule 252(c) has been stricken, 
since the term “underwriter” is not used in Rule 
252(c). 


Delegation of Authority 


The Commission is amending its rules relating to 
general organization to delegate to the Director of 
the Division of Corporation Finance (‘Director’) 
the authority to grant applications for relief filed 
pursuant to Rule 252(g) and Rule 242 (a)(5)(v). In 
those instances where a meritorious application is 
submitted, the delegated authority should result in 
a more expeditious processing of applications by 
eliminating the delay involved in obtaining formal 
Commission approval. In those instances where 
the Division is not prepared to grant an application 
for relief, the previous procedure of submitting the 
application for Commission consideration will con- 
tinue. 


TEXT OF AMENDMENTS 
17 CFR Chapter II is amended as follows: 


Part 200-ORGANIZATION; CONDUCT AND ETH- 
ICS; AND INFORMATION AND REQUESTS 


1. By redesignating paragraphs (c), (d), (e), (f) and 
(g) of §200.30-1 as paragraphs (e), (f), (g), (h) 
and (i) respectively and by adding new paragraphs 
(c) and (d) thereto as follows: 


§200.30-1 Delegation of authority to Director of 
Division of Corporation Finance. 


* * * 


(c) With respect to the Securities Act of 1933 (15 
U.S.C. 77a, et seq). and Regulation A thereunder 
(§230.251, et seq. of this chapter), to authorize the 
granting of applications under Rule 252(g) 
(§220.252(g) of this chapter) upon a showing of 
good cause that it is not necessary under the cir- 
cumstances that an exemption under Regulation A 
be denied. 


(d) With respect to the Securities Act of 1933 (15 
U.S.C. 77a et seq.) and Rule 242 thereunder 
(§230.242 of this chapter), to authorize the 
granting of applications under Rule 242(a)(5)(v) 
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(§230.242(a)(5)(v) of this chapter) upon a showing 
of good cause that it is not necessary under the 
circumstances that an exemption under Rule 242 
be denied. 


PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


1.By amending paragraphs (c), (d), and (e) of 
§230.252; adding a new paragraph (f) thereto; 
redesignating present paragraph (f) as paragraph 
(g) and amending it as follows: 


§230.252 Securities exempted. 


* * * 


(c) No exemption under §§230.251 to 230.264 
shall be available for the securities of any issuer if 
such issuer, any of its predecessors, or any affili- 
ated issuer— 

(1) Has filed a registration statement which is the 
subject of any pending proceeding or examination 
under section 8 of the act, or is the subject of any 
refusal order or stop order thereunder within five 
years prior to the filing of the notification required 
by §230.255; 


(2) ls subject to any pending proceeding under 
§230.261 or any similar rule adopted under sec- 
tion 3(b) of the act, or to an order entered thereun- 
der within five years prior to the filing of such noti- 
fication; 


(3) Has been convicted within five years prior to 
the filing of such notification of any felony or mis- 
demeanor in connection with the purchase or sale 
of any security or involving the making of any false 
filing with the Commission; 


(4) Is subject to any order, judgment, or decree of 
any court of competent jurisdiction temporarily or 
preliminarily restraining or enjoining, or is subject 
to any order, judgment, or decree of any court of 
competent jurisdiction, entered within five years 
prior to the filing of such notification, permanently 
restraining or enjoining, such person from engag- 
ing in or continuing any conduct or practice in con- 
nection with the purchase or sale of any security 
or involving the making of any false filing with the 
Commission; or 


(5) Is subject to a United States Postal Service 
false representation order entered under section 
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3005 of title 39, United States Code, within five 
years prior to the filing of the notification required 
by §230.255; or is subject to a temporary re- 
straining order or preliminary injunction entered 
under section 3007 of title 39, United States Code, 
with respect to conduct alleged to have violated 
section 3005 of title 39, United States Code. 


This paragraph (c) of §230.252 shall not apply to 
any order, judgment, or decree contemplated by 
paragraphs (1) through (5) hereunder because of 
its entry against any affiliated entity before the af- 
filiation with the issuer arose, if the affiliated entity 
is not in control of the issuer and if the affiliated 
entity and the issuer are not under the common 
control of a third party who was in control of the af- 
filiated entity at the time the order, judgment, or 
decree was entered against it. 


(d) No exemption under §§230.251 to 230.264 
shall be available for the securities of any issuer, if 
any of its directors, officers, general partners, or 
beneficial owners of ten percent or more of any 
class of its equity securities (beneficial ownership, 
meaning the power to vote or direct the vote 
and/or the power to dispose or direct the disposi- 
tion of such securities), any of its promoters pres- 
ently connected with it in any capacity, any under- 
writer of the securities to be offered, or any 
partner, director or officer of any such underwrit- 
er- 


(1) Has been convicted within ten years prior to 
the filing of the notification required by §230.255 
of any felony or misdemeanor in connection with 
the purchase or sale of any security, involving the 
making of a false filing with the Commission, or 
arising out of the conduct of the business of an un- 
derwriter, broker, dealer, municipal securities 
dealer, or investment adviser: 


(2) is subject to any order, judgment, or decree of 
any court of competent jurisdiction temporarily or 
preliminarily enjoining or restraining, or is subject 
to any order, judgment, or decree of any court of 
competent jurisdiction, entered within five years 
prior to the filing of such notification, permanently 
enjoining or restraining such person from enga- 
ging in or continuing any conduct or practice in 
connection with the purchase or sale of any secu- 
rity or involving the making of a false filing with the 
Commission, or arising out of the conduct of the 
business of an underwriter, broker, dealer, munici- 
pal securities dealer, or investment adviser; 
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(3) Is subject to an order of the Commission en- 
tered pursuant to section 15(b), 15B(a) or 15B(c) 
of the Securities Exchange Act of 1934; or is sub- 
ject to an order of the Commission entered pursu- 
ant to section 203(e) or (f) of the Investment Ad- 
visers Act of 1940; 


(4) Is suspended or expelled from membership in, 
or suspended or barred from association with a 
member of, an exchange registered as a national 
securities exchange pursuant to section 6 of the 
Securities Exchange Act of 1934, an association 
registered as a national securities association un- 
der section 15A of the Securities Exchange Act of 
1934, or a Canadian securities exchange or asso- 
ciation for any act or omission to act constituting 
conduct inconsistent with just and equitable princi- 
ples of trade; or 


(5) Is subject to a United Stated Postal Service 
false representation order entered under section 
3005 of title 39, United States Code, within five 
years prior to the filing of the notification required 
by §230.255; or is subject to a restraining order or 
preliminary injunction entered under section 3007 
of title 39, United States Code, with respect to 
conduct alleged to have violated section 3005 of 
title 39, United States Code. 


(e) No exemption under §§250.251 to 230.264 
shall be available for the securities of any issuer if 
any underwriter of such securities was, or was 
named as, an underwriter of any securities: 


(1) Covered by a registration statement which is 
the subject of any pending proceeding or exami- 
nation under section 8 of the act, or is the subject 
of any refusal order or stop order entered thereun- 
der within five years prior to the filing of the notifi- 
cation required by §230.255; or 


(2) Covered by any filing which is subject to any 
pending proceeding under §230.261 of any similar 
rule adopted under section 3(b) of the act, or to an 
order entered thereunder within five years prior to 
the filing of such notification. 


(f) No exemption under §§230.251 to 230.264 
shall be available for the securities of an issuer 
which is subject to the requirements of sections 
13, 14, 15(d) of the Securities Exchange Act of 
1934, unless such issuer has filed all reports re- 
quired by those sections to be filed during the 12 
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calendar months preceding the filing of the notifi- 
cation required by §230.255 (or for such shorter 
period that the issuer was required to file such re- 
ports). 


(g) Paragraph (c), (d), (e), or (f) of this section 
shall not apply to the securities of any issuer if the 
Commission determines, upon a showing of good 
cause, that it is not necessary under the circum- 
stances that the exemption be denied. Any such 
determination by the Commission shall be without 
prejudice to any other action by the Commission in 
any other proceeding or matter with respect to the 
issuer or any other person. 


2. By amending paragraph (a)(5)(v) of §230.242 
as follows: 


§230.242 Exemption of limited offers and sales by 
qualified issuers. 


(a)*** 


(5)*** 
(v) Is not an issuer described in §230.252 
(c), (d), (e), or (f) under the act; Provided, howev- 
er, That for purposes of this section only: 
(A) The term “filing of the notification required by 
§230.255” as used in §230.252(c), (d), (e) or (f) 
under the act shall mean the first sale of securities 
in any issue in reliance on this section; and 


(B) The term “underwriter” as used in §230.252 
(d) or (e) under the act shall mean a person which 
has been or will be paid or given directly or indi- 
rectly any commission or similar remuneration for 
solicitation of purchasers in connection with sales 
of securities in any issue offered in reliance on this 
section; 


Provided, further, That paragraph (a)(5)(v) of this 
section shall not apply to any issuer if the Com- 
mission determines, upon a showing of good 
cause, that it is not necessary under the circum- 
stances that the exemption under this section be 
denied. Any such determination by the Commis- 
sion shall be without prejudice to any other action 
by the Commission in any other proceeding or 
matter with respect to the issuer or any other per- 
son. 
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STATUTORY AUTHORITY 


The amendments to Rule 242 and Rule 252 are 
adopted pursuant to Sections 3(b), 4(1) and 19(a) 
of the Securities Act [15 U.S.C. 77c(b), 77d(1), 
77s(a)|. The amendments to the Commission’s 
rules relating to general organization delegating 
authority to the Director of the Division of Corpora- 
tion Finance are adopted pursuant to Section 1(a) 
of the Delegation of Functions Act [15 U.S.C. 
78d-1(a)]. 


(Secs. 3(b), 4(1), 19(a), Pub. L. 73-22, sec. 3(b), 
4(1), 19(a), 48 Stat. 76, 77, 85; Pub. L. 73-291, 
sec. 209, 48 Stat. 908; Pub. L. 79-55, 59 Stat. 
167; Pub. L. 83-577, sec. 6, 68 Stat. 684; Pub. L. 
88-467, sec. 12, 78 Stat. 580; Pub. L. 91-565, 84 
Stat. 1480; Pub. L. 94-210, sec. 308(a)(2), 90 
Stat. 57; Pub. L. 95-283, sec. 18, 92 Stat. 275; 
Pub. L. 94-425, sec. 2, 92 Stat. 962; sec. 1(a), 76 
Stat. 394; 89 Stat. 163; (15 U.S.C. 77c(b), 77d(1), 
77s(a), 78d-1(a)) 


PROCEDURAL MATTERS 


With respect to the amendment to the Commis- 
sion’s rules relating to general organization 
delegating authority to the Director of the Division 
of Corporation Finance, the Commission finds that 
such amendments relate solely to agency man- 
agement and personnel and, accordingly, are ex- 
cepted pursuant to Section 553(a)(2) of the 
Administrative Procedure Act (5 U.S.C. 553(a)(2)) 
from the provisions of such Act which require prior 
notice and comment (5 U.S.C. 553(b)). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Reporting of Supplementary Information on the Ef- 
fects of Changing Prices 


ACTION: Amendment of rules and regulations. 


SUMMARY: The Commission is adopting amend- 
ments to its rules to require certain registrants (ex- 
cept registered investment companies) to include 
supplementary information on the effects of 
changing prices, as specified by Statement of Fi- 
nancial Accounting Standards (“SFAS”) Nos. 33, 
39, 40 and 41, “Financial Reporting and Changing 
Prices” of the Financial Accounting Standards 
Board, in certain filings with the Commission. It is 
also expanding its safe harbor rule, which hereto- 
fore was applicable only to projections, to cover 
that information. These actions are intended to 
make information on the effects of changing prices 
available to users of financial statements filed with 
the Commission. 


EFFECTIVE DATE: Effective for filings made by 
companies thirty days after publication in the Fed- 
eral Register. 


FOR FURTHER INFORMATION CONTACT: 
James D. Hall or Clarence M. Staubs, Office of the 
Chief Accountant (202-272-2133), Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission today is adopting 
ccertain amendments to Regulation S-K (17 CFR 
Part 229) under the Securities Act of 1933 (15 
U.S.C. 17a et. seq.), the Securities Exchange Act 
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of 1934 (15 U.S.C. 78a et seq.), and to the general 
rules and regulations under the Securities Acts. 
Regulation S-K in the repository of standard in- 
structions for disclosure under the Securities Act 
of 1933. Item 12 of Regulation S-K (17 CFR 
229.20) is amended to require information on the 
effects of changing prices. The general rules and 
regulations adopted under the various Securities 
Acts are revised to provide a safe harbor from the 
applicable liability provisions of these laws for dis- 
closure of information on the effects of changing 
prices. 


The amendments to Regulation S—K affect only 
those registrants (except registered investment 
companies) subject to the reporting requirements 
of SFAS Nos. 33, 39, 40 and 41; that is, only those 
public enterprises that prepare their primary finan- 
cial statements in United States (‘“U.S.”’) dollars 
and in accordance with U.S. generally accepted 
accounting principles and that have, at the begin- 
ning of the fiscal year for which financial state- 
ments are being presented, either (1) inventories 
and gross property, plant and equipment amount- 
ing in the aggregate to more than $125 million, or 
(2) total assets amounting to more than $1 billion 
(after deducting accumulated depreciation). The 
effect of the amendment to Regulation S-K is to 
require affected registrants to disclose such sup- 
plementary information in registration statements 
on Forms S-1, S-7, S-—11, S-—14, and Form 10, in 
certain proxy and information statements, in annu- 
al reports to shareholders subject to Rules 14a-3 
or 14c-3 and in annual reports on Form 10-K. 
The supplementary information is required on a 
consolidated basis for registrants who present 
consolidated financial statements, and it need not 
be presented separately for a parent company, an 
investee company, or other enterprise whose re- 
sults are included in consolidated financial state- 
ments or in published interim reports. Further- 
more, the information is not required to be 
presented for segments of a business enterprise, 
although such presentations are encouraged by 
the FASB in SFAS No. 33. 


The other amendments adopted by this release 
provide a safe harbor rule for information on the 
effects of changing prices disclosed voluntarily by 
registrants pursuant to Item 12 of Regulation S-K 
or Item 11 of Regulation S-K relating to the man- 
agement’s discussion and analysis. This safe har- 
bor is provided by amendment of the previously 
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existing safe harbor rule for projections’ (adopted 
as a part of the rules and regulations under the 
various Securities Acts) to extend its coverage to 
information on the effects of changing prices. In 
addition, notwithstanding the exclusion of regis- 
tered investment companies from the amend- 
ments to Item 12 of Regulation S—-K, a new ruie 
under the Investment Company Act is adcpted to 
provide a safe harbor for information about the ef- 
fects of changing prices disclosed in documents 
filed or transmitted to the Commission by invest- 
ment companies. 


BACKGROUND 


On March 27, 1980, the Securities and Exchange 
Commission in Securities Act Release No. 6201 
(45 FR 23470) proposed amendments to Regula- 
tion S-K which would require that certain com- 
panies include in specified registration statements 
the supplementary information on the effects of 
changing prices (as specified by SFAS No. 33, 
“Financial Reporting and Changing Prices,” of the 
FASB). That Release also proposed an expansion 
of the safe harbor provisions of the general regu- 
lations of the several Securities Acts in order to 
provide a safe harbor from the applicable liability 
provisions of these laws for disclosure of informa- 
tion on the effects of changing prices.? 


The requirements of SFAS No. 33, and the sup- 
plements related to the “specialized assets” in the 
mining, oil and gas producing, forest products, and 
income-producing real estate industries,? are ap- 





‘Although the format of the safe harbor rule for 
projections has been modified to accommodate 
this extension, its previous provisions are not af- 
fected by this amendment. 


2Prior to the amendments adopted in this Release, 
Rule 175 of the General Rules and Regulations 
under the Securities Act of 1933 (17 CFR 
230.175) and Rule 3b-6 under the Securities Ex- 
change Act (17 CFR 240.3b-6) and Rule 103A (17 
CFR 250.103A) of the Public Utility Holding Com- 
pany Act of 1935 (15 U.S.C. 79 et. seq.) provided 
a conditional safe harbor regarding only forward 
looking statements by issuers. 


3SFAS No. 39, “Financial Reporting and Changing 
Prices: Specialized Assets—Mining and Oil and 
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plicable to published annual reports that contain 
the primary financial statements of the enterprise. 
In order to implement SFAS No. 33, the Commis- 
sion is adopting these amendments which require 
disclosure of the information prescribed by that 
statement in certain registration statements filed 
under the Securities Act of 1933 and the Securi- 
ties Exchange Act of 1934, in annual reports and 
in certain proxy and information statements. 


Some of the language used in the proposed 
amendments included in Securities Act Release 
No. 6201 caused several commentators to be con- 
cerned that the Commission was seeking to 
broaden the scope and requirements of SFAS No. 
33. That was not the intention. Although these 
amendments impose a requirement on certain is- 
suers to include the information called for in SFAS 
Nos. 33, 39, 40 and 41 in certain documents, they 
do not extend the provisions of SFAS No. 33 to 
published interim reports or to entities that do not 
meet the size criteria of that Statement or to for- 
eign private issuers who do not prepare their pri- 


FOOTNOTE, Continued 





Gas,” makes the current cost provisions of para- 
graphs 30(a)-(c) and 35(c) (1)-(4) of SFAS No. 
33 applicable to mineral resource assets. Addi- 
tionally, enterprises that own mineral reserves oth- 
er than oil and gas are required to disclose certain 
information regarding estimates of significant 
quantities of proved, or proved and probable min- 
eral reserves and the average market prices for 
each significant mineral product. 


SFAS No. 40, “Financial Reporting and Changing 
Prices: Specialized Assets—Timberlands and 
Growing Timber,” extends the interim provisions in 
SFAS No. 33 for the measurement of timberlands, 
growing timber, and related expenses; that is, the 
“specialized assets” in this industry may be in- 
cluded in current cost basis disclosures at either 
their historical cost/constant dollar amounts or at 
current cost or lower recoverable amounts. 


SFAS No. 41, “Financial Reporting and Changing 
Prices: Specialized Assets—iIncome-Producing 
Real Estate,” also extends the interim provisions 
in SFAS No. 33 to allow the inclusion of income- 
producing real estate under a current cost basis at 
either the historicai cost/constant dollar amounts 
or at current cost or lower recoverable amounts. 
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mary financial statements in U.S. dollars and in 
accordance with accounting principles generally 
accepted in the United States. 


There were 18 letters of comments received in re- 
sponse to the proposed amendments. Some of 
these commentators alluded to the experimental 
nature of the disclosures required by SFAS No. 33 
and the encouragement contained in that State- 
ment to experiment with other ways to better com- 
municate the effects of changing prices on the fi- 
nancial condition and results of operations of 
enterprises. Therefore, the provisions of the safe 
harbor rule, according to these commentators, 
should extend not only to the information specified 
by SFAS No. 33, but to other information of a simi- 
lar nature. The Commission concurs with these 
observations and has revised the safe harbor rule 
to encompass information about changing prices 
which is voluntarily disclosed as well as informa- 
tion about changing prices disclosed pursuant to 
Item 11 or 12 of Regulation S-K. 


TEXT OF AMENDED RULES, REGULATIONS 
AND FORMS 


17 CFR Chapter II is amended as follows: 


PART 229—STANDARD INSTRUCTIONS FOR 
FILING FORMS UNDER SECURITIES ACT OF 
1933 AND SECURITIES EXCHANGE ACT OF 
1934—REGULATION S—K 


1. By adding a new paragraph (c) to Item 12 of 
§229.20 to read as follows: 


§229.20 Information required in document. 


* * * * 


Item 12. Supplementary financial information. 


* * * * 


(c) Information on the effects of changing prices. 
Information on the effects of changing prices on 
business enterprises shall be presented by regis- 
trants (except registered investment companies) 
subject to the reporting provisions of Statement of 
Financial Accounting Standards Nos. 33, 39, 40 
and 41, ‘Financial Reporting and Changing 
Prices,” in accordance wilh the specific provisions 
of those Statements. 
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PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


2. By revising §230.175 to read as follows: 


§230.175 Liability for certain statements by issu- 
ers. 


(a) A statement within the coverage of paragraph 
(b) of this section which is made by or on behalf of 
an issuer or by an outside reviewer retained by the 
issuer shall be deemed not to be a fraudulent 
statement (as defined in paragraph (d) of this sec- 
tion), unless it is shown that such statement was 
made or reaffirmed without a reasonable basis or 
was disclosed other than in good faith. 


(b) This rule applies to the following statements: 


(1) A forward looking statement (as defined in par- 
agraph (c) of this section) made in a document 
filed with the Commission, in Part ! «f a quarterly 
report on Form 10-Q, 17 CFR 249.308a, or in an 
annual report to shareholders meeting the require- 
ments of Rules 14a-3 (b) and (c) or 14c-3 (a) and 
(b) under the Securities Exchange Act of 1934, a 
statement reaffirming such forward looking state- 
ment subsequent to the date the document was 
filed or the annual report was made publicly avail- 
able, or a forward looking statement made prior to 
the date the document was filed or the date the 
annual report was made publicly available if such 
statement is reaffirmed in a filed document or an- 
nual report made publicly available within a rea- 
sonable time after the making of such forward 
looking statement; 


Provided, That 


(i) At the time such statements are made or reaf- 
firmed, the issuer is subject to the reporting re- 
quirements of the Securities Exchange Act of 1934 
and has filed its most recent annual report on 
Form 10-K, or, if the issuer is not subject to the 
reporting requirements of the Securities Exchange 
Act of 1934, the statements are made in a regis- 
tration statement filed under the Securities Act of 
1933, and 


(ii) The statements are not made by or on behalf 
of an issuer that is an investment company regis- 
tered under the Investment Company Act of 1940; 
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(2) Information relating to the effects of changing 
prices on the business enterprise presented volun- 
tarily or pursuant to Item 11 of Regulation S-K 
(§229.20), “Management's discussion and analy- 
sis of financial condition and results of opera- 
tions,” or Item 12 of Regulation S-K (§229.20), 
“Supplementary financial information,” and dis- 
closed in a document filed with the Commission or 
in an annual report to shareholders meeting the 
requirements of Rules 14a-3(b) and (c) or 14c- 
3(a) and (b) under the Securities Exchange Act of 
1934. 


(c) For the purpose of this rule the term “forward 
looking statement” shall mean and shall be limited 
to: 


(1) A statement containing a projection of reve- 
nues, income (loss), earnings (loss) per share, 
capital expenditures, dividends, capital structure 
or other financial items; 


(2) A statement of management's plans and objec- 
tives for future operations; 


(3) A statement of future economic performance 
contained in management's discussion and analy- 
sis of financial condition and results of operations 
included pursuant to Item 11 of Regulation S—K; or 


(4) Disclosed statements of the assumptions un- 
derlying or relating to any of the statements de- 
scribed in (1), (2), or (3) above. 


(d) For the purpose of this rule the term “fraudu- 
lent statement” shall mean a statement which is 
an untrue statement of a material fact, a statement 
false or misleading with respect to any material 
fact, an omission to state a material fact necessa- 
ry to make a statement not misleading, or which 
constitutes the employment of a manipulative, 
deceptive, or fraudulent device, contrivance, 
scheme, transaction, act, practice, course of busi- 
ness, or an artifice to defraud, as those terms are 
used in the Securities Act of 1933 or the rules or 
regulations promulgated thereunder. 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934 


3. By revising §240.3b-6 to read as follows: 
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§240.3b-6 Liability for certain statements by is- 
suers. 


(a) A statement within the coverage of paragraph 
(b) of this section which is made by or on behalf of 
an issuer or by an outside reviewer retained by the 
issuer shall be deemed not to be a fraudulent 
statement (as defined in paragraph (d) of this sec- 
tion), unless it is shown that such statement was 
made or reaffirmed without a reasonable basis or 
was disclosed other than in good faith. 


(b) This rule applies to the following statements: 


(1) A forward looking statement (as defined in par- 
agraph (c) of this section) made in a document 
filed with the Commission, in Part | of a quarterly 
report on Form 10-Q, 17 CFR 249.308a, or in an 
annual report to shareholders meeting the require- 
ments of Rules 14a-3(b) and (c) or 14c-3(a) and 
(b) under the Securities Exchange Act of 1934, a 
statement reaffirming such forward looking state- 
ment subsequent to the date the document was 
filed or the annual report was made publicly avail- 
able, or a forward looking statement made prior to 
the date the document was filed or the date the 
annual report was made publicly available if such 
statement is reaffirmed in a filed document or an- 
nual report made publicly available within a rea- 
sonable time after the making of such forward 
looking statement; 


Provided, That 


(i) At the time such statements are made or reaf- 
firmed, the issuer is subject to the reporting re- 
quirements of the Securities Exchange Act of 1934 
and has filed its most recent annual report on 
Form 10-K, or, if the issuer is not subject to the 
reporting requirements of the Securities Exchange 
Act of 1934, the statements are made in a regis- 
tration statement filed under the Securities Act of 
1933, and (ii) The statements are not made by or 
on behalf of an issuer that is an investment com- 
pany registered under the Investment Company 
Act of 1940; 


(2) Information relating to the effects of changing 
prices on the business enterprise presented volun- 
tarily or pursuant to Item 11 of Regulation S-K 
(§229.20), “Management’s discussion and analy- 
sis of financial condition and results of opera- 
tions,” or Item 12 of Regulation S-K (§229.20), 
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“Supplementary financial information,” and dis- 
closed in a document filed with the Commission or 
in an annual report to shareholders meeting the 
requirements of Rules 14a-3(b) and (c) or 14c- 
3(a) and (b) under the Securities Exchange Act of 
1934. 


(c) For the purpose of this rule the term “forward 
looking statement” shall mean and shall be limited 
to: 


(1) A statement containing a projection of reve- 
nues, income (loss), earnings (loss) per share, 
capital expenditures, dividends, capital structure 
or other financial items; 


(2) A statement of management's plans and objec- 
tives for future operations; 


(3) A statement of future economic performance 
contained in management’s discussion and analy- 
sis of financial condition and results of operations 
included pursuant to Item 11 of Regulation S—-K; or 


(4) Disclosed statements of the assumptions un- 
derlying or relating to any of the statements de- 
scribed in (1), (2), or (3) above. 


(d) For the purpose of this rule the term “fraudu- 
lent statement’ shall mean a statement which is 
an untrue statement of a material fact, a statement 
false or misleading with respect to any material 
fact, an omission to state a material fact necessa- 
ry to make a statement not misleading, or which 
constitutes the employment of a manipulative, 
deceptive, or fraudulent device, contrivance, 
scheme, transaction, act, practice, course of busi- 
ness, or an artifice to defraud, as those terms are 
used in the Securities Exchange Act of 1934 or the 
rules or regulations promulgated thereunder. 


PART 250—GENERAL RULES AND REGULA- 
TIONS, PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 


4. By revising §250.103A to read as follows: 


§250.103A Liability for certain statements by is- 
suers. 


(a) A statement within the coverage of paragraph 
(b) of this section which is made by or on behalf of 
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an issuer or by an outside reviewer retained by the 
issuer shall be deemed not to be a fraudulent 
statement (as defined in paragraph (d) of this sec- 
tion), unless it is shown that such statement was 
made or reaffirmed without a reasonable basis or 
was disclosed other than in good faith. 


(b) This rule applies to the following statements: 


(1) A forward looking statement (as defined in par- 
agraph (c) of this section) made in a document 
filed with the Commission, in Part | of a quarterly 
report on Form 10-Q, 17 CFR 249.308a, or in an 
annual report to shareholders meeting the require- 
ments of Rules 14a-3(b) and (c) or 14c-3 (a) and 
(b) under the Securities Exchange Act of 1934, a 
statement reaffirming such forward looking state- 
ment subsequent to the date the document was 
filed or the annual report was made publicly 
available, or a forward looking statement made 
prior to the date the document was filed or the 
date the annual report was mad epublicly available 
if such statement is reaffirmed in a field document 
or annual report made publicly available within a 
reasonable time after the making of such forward 
looking statement; 


Provided, That 


(i) At the time such statements are made or reaf- 
firmed, the issuer is subject to the reporting re- 
quirements of the Securities Exchange Act of 1934 
and has filed its most recent annual report on 
Form 10-K, or, if the issuer is not subject to the 
reporting requirements of the Securities Exchange 
Act of 1934, the statements are made in a regis- 
tration statement filed under. the Securities Act of 
1933, and 


(ii) The statements are not made by or on behalf of 
an issuer that is an investment company regis- 
tered under the Investment Company Act of 1940; 


(2) Information relating to the effects of changing 
prices on the business enterprise presented volun- 
tarily or pursuant to Item 11 of Regulation S-K 
(§229.20), ‘‘Management’s discussion and analy- 
sis of financial condition and results of opera- 
tions,” or Item 12 of Regulation S-K (§229.20), 
“Supplementary financial information,” and dis- 
closed in a document filed with the Commission or 
in an annual report to shareholders meeting the 
requirements of Rules 14a—-3 (b) and (c) or 14c-3 
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(a) and (b) under the Securities Exchange Act of 
1934. 


(c) For the purpose of this rule the term “forward 
looking statement” shall mean and shall be limited 
to: 


(1) A statement containing a projection of reve- 
nues, income (loss), earnings (loss) per share, 
capital expenditures, dividends, capital structure 
or other financial items; 


(2) A statement of management's plans and objec- 
tives for future operations; 


(3) A statement of future economic performance 
contained in management's discussion and analy- 
sis of financial condition and results of operations 
included pursuant to Item 11 of Regulation S—-K; or 


(4) Disclosed statements of the assumptions un- 
derlying or relating to any of the statements de- 
scribed in (1), (2), or (3) above. 


(d) For the purpose of this rule the term “fraudu- 
lent statement” shail mean a statement which is 
an untrue statement of a material fact, a statement 
false or misleading with respect to any material 
fact, an omission to state a material fact necessa- 
ry to make a statement not misleading, or which 
constitutes the employment of a manipulative, de- 
ceptive, or fraudulent device, contrivance, 
scheme, transaction, act, practice, course of busi- 
ness, or an artifice to defraud, as those terms are 
used in the Public Utility Holding Company Act of 
1935 and other acts referred to in Section 16(b) 
thereof. 


PART 270—RULES AND REGULATIONS, IN- 
VESTMENT COMPANY ACT OF 1940 


5. By adding §270.0-9 to read as follows: 


§270.0-9 Liability for certain statements by issu- 
ers. 


(a) A statement within the coverage of paragraph 
(b) of this section which is made by an issuer shall 
be deemed not to be a fraudulent statement (as 
defined in paragraph (c) of this section), unless it 
is shown that such statement was made without a 
reasonable basis or was disclosed other than in 
good faith. 
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(b) This rule applies to information relating to the 
effects of changing prices on the business enter- 
prise disclosed in a document transmitted to or 
filed with the Commission or in an annual report to 
shareholders meeting the requirements of Rules 
14a-3(b) and (c) or 14c-3(a) and (b) under the 
Securities Exchange Act of 1934. 


(c) For the purpose of this rule the term “fraudu- 
lent statement” shall mean a statement which is 
an untrue statement of a material fact, a statement 
false or misleading with respect to any material 
fact, an omission to state a material fact necessa- 
ry to make a statement not misleading, or a fact 
which is materially misleading in light of the re- 
ports required to be filed pursuant to subsections 
(a) and (b) of section 30 of the Investment Compa- 
ny Act of 1940, as those terms are used in the In- 
vestment Company Act of 1940 or the rules or reg- 
ulations promulgated thereunder. 


* * * 


These amendments are adopted pursu- 
ant to the authority in sections 6, 7, 8, 
10 and 19(a) [15 U.S.C. 77f, 77g, 77h, 
77j, 77s] of the Securities Act of 1933; 
sections 12, 13, 15(d) and 23(a) [15 
U.S.C. 781, 78m, 780(d), 78w] of the 
Securities Exchange Act of 1934; sec- 
tion 20 [15 U.S.C. 79t] of the Public Util- 
ity Holding Company Act of 1935; and 
section 38(a) [15 U.S.C. 80a-37(a)] of 
the Investment Company Act of 1940. 


Pursuant to section 23(a)(2) of the Securities Ex- 
change Act, the Commission has considered the 
impact of these proposed amendments on compe- 
tition and is not aware at this time of any burden 
that such rule amendments would impose on com- 
petition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT of 1933 
Release No. 6292/Feb. 19, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17556/Feb. 17, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11633/Feb. 17, 1981 


Application of Rule 10b-6 to Certain Distributions 
of Securities by Issuers 


ACTION: Final rule amendments. 


SUMMARY: The Commission is adopting amend- 
ments to a rule under the Securities Exchange Act 
of 1934 (‘Act’) which generally prohibits trading 
by persons interested in a distribution. The 
amendments except from the application of that 
rule distributions of securities pursuant to employ- 
ee or shareholder plans sponsored by an issuer or 
its subsidiaries. The Commission believes that 
these distributions generally do not present the 
potential for manipulative abuse that the rule was 
designed to prohibit. 


EFFECTIVE DATE: February 19, 1981. 


FOR FURTHER INFORMATION CONTACT: Allyn 
C. Shepard (202-272-2883), Office of Legal Policy 
and Trading Practices, Division of Market Regula- 
tion, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On March 
13, 1980, the Commission published for comment 
amendments to Rule 10b-6 [17 CFR §240.10b-6] 
which would except from the application of that 
rule distributions of securities by an issuer pursu- 
ant to employee or shareholder plans sponsored 
by an issuer.’ All of the commentators supported 
adoption of the amendments? and the Commission 
is adopting them substantially in the form pro- 
posed. 





1Securities Act Release No. 6198 (March 13, 
1980), 45 FR 18948 (1980). 


2The Commission received fourteen letters of 
comment on the proposed amendments from rep- 
resentatives of the following groups: corporations 
(9); law firms and associations (4); and individuals 


(1). 
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Paragraph (e) of Rule 10b-6 currently provides 
that the provisions of the rule do not apply to a dis- 
tribution of securities by an issuer to its employ- 
ees, or to the employees of its subsidiaries, or to a 
trustee acquiring those securities for the account 
of the employees, pursuant to certain specified 
types of employee plans.? The Commission be- 
lieves that it is unlikely that an issuer would have 
an incentive to make purchases in a manipulative 
manner in order to facilitate any offering of securi- 
ties to its employees or shareholders pursuant to 
an employee or shareholder plan, regardless of 
whether the plan meets the critieria contained in 
paragraph (e).* Therefore, if an issuer’s only po- 
tential distribution for purposes of Rule 10b-6 is 
pursuant to such a plan the staff since 1977 con- 
sistently has taken the position that it would not 
recommend that the Commission take enforce- 
ment action under Rule 10b-—6 with respect to pur- 
chases by an issuer of its securities, even though 
the issuer’s plans do not meet the criteria con- 
tained in paragraph (e).° The staff has not viewed 
such offerings as distributions for purposes of par- 
agraph (a) of the rule. 


The Commission is adopting the proposed amend- 
ments to paragraph (e) of the rule to codify admin- 
istrative practice regarding the inapplicability of 
the rule to employee or shareholder plans. The 





3See Rule 10b-6(e)(1)—(2). 


4The variety of employee and shareholder plans 
has increased substantially since 1955, when par- 
agraph (e) was added to the rule. The Commission 
understands that certain of these plans permit a 
participant to make optional cash contributions in 
addition to any contributions by the issuer or the 
individual pursuant to the plan itself. The individu- 
al’s additional cash contriutions also are invested 
in the securities of the issuer. See Securities and 
Exchange Commission, Reports on Banks Securi- 
ties Activities, 95th Cong., 1st Sess 27, 34 
(Comm. Print Aug. 1977). The issuer generally 
has no control or influence over the amount of op- 
tional participant contributions and, to date, the 
staff has seen no abuses in connection with this 
type of plan provision. 


5See, e.g., McDonald's Corporation (June 6, 
1977); American Security Corporation (September 
28, 1977). 
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amendments exclude from the provisions of Rule 
10b-6 any distribution of securities by an issuer or 
a subsidiary of an issuer® to employees or share- 
holders of the issuer or its subsidiaries pursuant to 
a plan, as that term is defined in new paragraph 
(c)(4) of the Rule.” 


Text of Amended Rule 


Part 240 of Title 17 of the Code of Federal Regula- 
tions is amended by adding a new paragraph (c) 
(4) to §240.10b-6 and revising paragraph (e) 
thereof, as follows: 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934. 


§240.10b-6 Prohibitions against trading by per- 
sons interested in a distribution. 


{ey * 


(4) The term “plan” shall include any bonus, profit- 
sharing, pension, retirement, thrift, savings, incen- 
tive, stock purchase, stock ownership, stock ap- 
preciation, stock option, dividend reinvestment or 
similar plan for employees or shareholders of an 
issuer or its subsidiaries. 


* 





The addition of “or a subsidiary of an issuer,” 
suggested by one of the commentators, is intend- 
ed to provide for situations where a subsidiary of 
the issuer (e.g., a major operating subsidiary of a 
parent holding company) may sponsor an employ- 
ee or shareholder plan which involves an offering 
of securities issued by the parent company. 


7 As proposed, the term “plan” would have includ- 
ed any bonus, profit-sharing, pension, retirement, 
thrift, savings, incentive, stock purchase, stock 
ownership, dividend reinvestment or similar plan 
for employees or shareholders of an issuer. In re- 
sponse to suggestions by several commentators, 
“stock option” and “stock appreciation” plans 
have been added to the list to make it clear that 
such plans are included within the exception. In 
addition, the clause “or employees or sharehold- 
ers of its subsidiaries” has been added at the end 
of paragraph (c)(4). 
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(e) The provisions of this section shall not apply to 
any distribution of securities by an issuer or a sub- 
sidiary of an issuer to employees or shareholders 
of the issuer or its subsidiaries, or to a trustee or 
other person acquiring such securities, or to a 
trustee or other person acquiring such securities 
for the account of such employees or shareholders 
pursuant to a plan, as that term is defined in para- 
graph (c) (4) of this section. 


[Secs. 3(b), 9(a) (16), 10(b), 13(e), 14(e), 15(c)(1), 
23(a), 48 Stat. 882, 889, 891, 894, 895, 901, sec. 
8, 49 Stat. 1379, sec. 5, 78 Stat. 569, 570, secs. 2, 
3, 82 Stat. 454, 455, secs. 1, 2, 3-5, 84 Stat. 
1497, secs. 3, 18, 89 Stat. 97, 155 (15 U.S.C. 78c 
(b), 78i(a), 78j(b), 78m(e), 78w(a)).] 


* * * 


The Commission finds, in reliance upon §553(d)(1) 
of the Administrative Procedure Act, that this 
amendment may become effective immediately. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17536/February 13, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE Options Clearing Corpo- 
ration (File No. SR-OCC-81-1) 


The Options Clearing Corporation submitted on 
February 6, 1981 a proposed rule change relating 
to the valuation of government securities depos- 
ited to meet clearing fund and margin obligations. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereun- 
der. At any time within sixty days of the filing of 
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such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the pubic interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
February 16, 1981. Interested persons are invited 
to submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-81-1. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17537/February 13, 1981 


In the Matter of Applications of the 


MIDWEST STOCK EXCHANGE, INCORPO- 
RATED 
For Unlisted Trading Privileges 
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Securities Exchange Act of 1934 


Findings and Order Granting Applications for Un- 
listed Trading Privileges 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f) (1) (B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Liberty National Insurance Holding Co. 
Common Stock, $2 Par Value (File 
No. 7-5845) 


Sullair Corporation 
Common Stock, No Par Value (File 
No. 7-5846) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 





'Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 9327 (Janu- 
ary 28, 1981). The Commission has received no 
comments with respect to these applications. 
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increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17538/February 13, 1981 


In the Matter of Applications of the 


CINCINNATI STOCK EXCHANGE 
For Unlisted Trading Privileges 


Securities Exchange Act of 1934 


Findings and Order Granting Applications for Un- 
listed Trading Privileges 


The Cincinnati Stock Exchange (““CSE”’) has filed 
applications with the Commission pursuant to Sec- 
tion 12 (f) (1) (B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


CSX Corporation 
Common Stock, $1 Par Value (File 
No. 7-5843) 





'™Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 9326 (Janu- 
ary 28, 1981). The Commission has received no 
comments with respect to these applications. 
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JWT Group, Inc. 
Common Stock, $10 Par Value (File 
No. 7-5844) 


The Commission finds that approval of the CSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the CSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the CSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the CSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17539/February 13, 1981 


An order has been issued granting the application 
of WALTER KIDDE OVERSEAS FINANCE NV to 
withdraw its 5% Convertible Subordinate Guaran- 
teed Debentures (due 1989) from listing and regis- 
tration on the New York Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17540/February 13, 1981 


An order has been issued granting the application 
of the American Stock Exchange to strike the 
common stock ($.10 par value) of BERVEN CAR- 
PETS CORPORATION from listing and registra- 
tion thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17541/February 13, 1981 


An order has been issued granting the application 
of the American Stock Exchange to strike the 
common stock ($.10 par value) of BODIN APPAR- 
EL, INC. from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17542/February 13, 1981 


An order has been issued granting the application 
of THE PARSONS CORPORATION (common 
stock, $1 par value) and RMP INTERNATIONAL, 
LTD. (common shares, no par value) to withdraw 
from listing and registration on the American 
Stock Exchange. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17543/February 13, 1981 


An order has been issued granting the application 
of KANE-MILLER CORP. to withdraw its common 
stock ($1 par value) and 9%2% Sinking Fund Sub- 
ordinated Debentures from listing and registration 
on the Boston Stock Exchange and the Pacific 
Stock Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17544/February 13, 1981 


A notice has been issued giving interested per- 
sons until March 9, 1981 to comment on the appli- 
cations of the Boston Stock Exchange for unlisted 
trading privileges in the common stock ($1 par 
value) of CSX CORPORATION and the Series A 
Convertible Preferred Stock (no par value) of 
FAIRCHILD INDUSTRIES, INC. which are listed 
and registered on one or more other national se- 
curities exchanges and are reported in the consol- 
idated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17545/February 17, 1981 


In the Matter of 
DENNIS L. MIRUS 
(FILE NO. 8-23365) 


ORDER INSTITUTING PROCEEDINGS AND IM- 
POSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Dennis L. 
Mirus (Mirus), a broker-dealer who has been reg- 
istered with the Commission since January 11, 
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1980,* pursuant to Sections 15(b) and 19(h) of the 
Securities Exchange Act of 1934 (Exchange Act) 
to determine whether Mirus violated Section 17(a) 
of the Securities Act of 1933 (Securities Act); Sec- 
tion 10(b), 15(a), 15(b), 17(a) and 17(b) of the Ex- 
change Act and Rules 10b-5, 10b-10, 15b1-2 
and 17a—-5 promulgated thereunder; and Sections 
206(1), 206(2) and 206(4) of the Investment Ad- 
visers Act of 1940 (Advisers Act) and Rule 
206(4)-2 thereunder. 


In anticipation of the institution of these proceed- 
ings, Mirus has submitted an Offer of Settlement 
which the Commission has determined to accept. 
Without admitting or denying the allegations and 
findings contained herein, Mirus consents to the 
findings and order of the Commission imposing 
the remedial sanctions set forth below. 


Accordingly, IT IS ORDERED that such proceed- 
ings, pursuant to Sections 15(b) and 19(h) of the 
Exchange Act be, and they hereby are, instituted. 


On the basis of the Order for Proceedings and 
Mirus’ Offer of Settlement, the Commission makes 
the following findings: 


A. During the period from in or about January 
1973 to date, Mirus wilfully violated Sections 
17(a)(1), (2), and (3) of the Securities Act and 
Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder in that he, by the use of the 
means of transportation and communication in in- 
terstate commerce, and the means and instrumen- 
talities of interstate commerce, the mails, and:the 
facilities of national securities exchanges, in con- 
nection with the offer, sale and purchase of securi- 
ties, directly and indirectly: employed manipulative 
and deceptive devices and contrivances; employ- 
ed devices, schemes and artifices to defraud; 
made untrue statements of material facts and 
omitted to state material facts necessary in order 
to make the statements made, in the light of the 
circumstances under which they were made, not 
misleading; and engaged in acts, practices and 
courses of business which operated as a fraud or 
deceit. 


As part of the aforesaid conduct, Mirus, among 
other things: 





*Mirus also was a member of the Chicago Board 
Options Exchange (CBOE). 
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. falsely represented to certain cus- 
tomers that their accounts were prof- 
itable; 


. falsely represented to certain cus- 
tomers that he had effected specific 
trades for their accounts; 


. falsely guaranteed certain customers 
that he would personally make up 
their individual losses; 


. falsely represented that he would 
provide his customers with trade 
confirmations and account state- 
ments; 


. forged trade confirmations to evi- 
dence transactions which did not 
take place; 


. converted to his own use customer 
monies which had been entrusted to 
him for investment; and 


. gave his customers checks pur- 
portedly representing their profits 
when he did not have sufficient funds 
to cover the checks. 


B. During the period from in or about January 
1973 to date, Mirus wilfully violated Section 206 of 
the Advisers Act in that he, by use of the mails and 
the means or instrumentalities of interstate com- 
merce, directly and indirectly, employed devices, 
schemes and artificies to defraud clients and pro- 
spective clients, engaged in transactions, prac- 
tices and a course of business which operated as 
a fraud and deceit upon clients and prospective 
clients, and engaged in acts, practices and a 
course of business which was fraudulent, decep- 
tive and manipulative. As part of the aforesaid 
conduct, Mirus, among other things, engaged in 
the acts and practices described in paragraphs II 
A(1) through li A(7) above. 


C. During the period from on or about January 11, 
1979 to date, Mirus wilfully violated Section 10(b) 
of the Exchange Act and Rule 10b-10 promul- 
gated thereunder in that he effected, for and with 
the accounts of customers, transactions in securi- 
ties without, at or before the completion of each 
transaction, giving or sending to such customers 
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written notification of such transactions containing 
the information required by Rule 10b-—10. 


D. During the period from in or about January 
1973 to on or about January 11, 1979, Mirus wil- 
fully violated Section 15(a) of the Exchange Act in 
that he effected transactions in and induced the 
purchase and sale of securities (other than an ex- 
empted security or commercial paper, banker’s ac- 
ceptances or commercial bills) and was not regis- 
tered as a broker-dealer in accordance with 
Section 15(b) of the Exchange Act. 


E. During the period from in or about January 
1979 to date, Mirus wilfully violated Section 15(b) 
of the Exchange Act and Rule 15b1—2 promul- 
gated thereunder in that he filed an application for 
registration as a broker-dealer with the Commis- 
sion on Form BD which contained inaccurate 
statements that: 


1. he would be an exchange member of 
the CBOE engaged in floor activities 
when, in fact he was carrying on a 
public securities business and in- 
tended to use his registration as a 
broker-dealer to further the business; 
and 


. he would provide his own capital to 
support his business when, in fact, 
he was using customer monies as 
part of his capital. 


F. During the period from in or about January 1979 
to date, Mirus wilfully violated Section 17(a) of the 
Exchange Act and Rule 17a—5 promulgated there- 
under in that he failed at any time to file with the 
Commission monthly and quarterly Focus Reports 
(Form X-17A-5), a report of the cessation of his 
membership in good standing with the CBOE, and 
an audited annual financial statement. 


G. During the period from in or about December 
1979 to date, Mirus wilfully violated Section 17(b) 
of the Exchange Act in that Mirus failed to make 
available the records which are required to be 
maintained pursuant to Section 17(a) of the Ex- 
change Act for examination by representatives of 
the Commission. 
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In view of the foregoing, it is in the public interest 
to impose the sanctions specified in Mirus’ Offer of 
Settlement. 


Accordingly, IT |S ORDERED that, effective as of 
the date of this Order: 


A. Mirus be, and hereby is, barred from being as- 
sociated with any broker or dealer or investment 
adviser; and 


B. Mirus’ registration as a broker-dealer be, and it 
hereby is, revoked. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17546/February 17, 1981 


Administrative Proceeding File No. 3-6007 
In the Matter of 

HENRY A. CZARNOWSKI 

472 Indian Lake Road 

Lake Orion, Michigan 48035 


ORDER INSTITUTING PROCEEDINGS AND IM- 
POSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings pursuant to section 15(b) of the Se- 
curities Exchange Act of 1934 (“Exchange Act’) 
be instituted against Henry A. Czarnowski, a per- 
son formerly associated with a registered broker- 
dealer. 


In anticipation of the institution of this administra- 
tive proceeding, Henry A. Czarnowski (‘‘Czar- 
nowski’’) has submitted an offer of settlement 
which the Commission has determined to accept. 
Solely for the purpose of these proceedings and 
any other proceedings pursuant to specified sec- 
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tions of the Securities Act of 1933, the Securities 
Exchange Act of 1934, the Investment Advisers 
Act of 1940, the Investment Company Act of 1940, 
and the Securities Investor Protection Act of 1970, 
and without admitting or denying the findings here- 
in, Czarnowski consents to the findings and sanc- 
tions set forth below. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Section 15(b) of the Exchange Act be, 
and they hereby are, instituted. 


On the basis of this order for proceedings and the 
offer of settlement, it is found that Henry A. 
Czarnowski willfully violated Section 17(a) of the 
Securities Act of 1933 and Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder, in that 
Czarnowski, during the period from about January, 
1977 to about September, 1978, while employed 
as a registered representative with a broker-dealer 
registered with the Commission, and therefore a 
“person associated” with a broker-dealer within 
the meaning of Section 15(b)(6) of the Exchange 
Act: 


a. Induced the sale, redemption and 
withdrawal by customers of investment 
company shares, face-amount certifi- 
cates and annuities, for the purpose of 
investment in other securities; 


b. Offered and sold to such customers 
securities of Abbey Medical Products 
Corporation (‘Abbey’) in the form of in- 
vestment contracts consisting of the 
sale of various types of medical equip- 
ment to such customers and the simul- 
taneous leaseback of the equipment to 
Abbey for subsequent rental to custom- 
ers of Abbey; and 


c. In the offer and sale, and in connec- 
tion with the purchase and sale of such 
securities, made untrue statements of 
material facts and omitted to state ma- 
terial facts concerning the suitability and 
safety of such investments; the financial 
condition of the issuer of such securi- 
ties; and the receipt by Czarnowski from 
the issuer of the securities of approxi- 
mately one-third of the total amount in- 
vested in such securities by purchasers 
thereof, in the form of commissions, 
compensation and otherwise. 
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In view of the foregoing, it is in the public interest 
to impose the sanction specified in the offer of set- 
tlement. 


Accordingly, IT IS ORDERED that Henry A 
Czarnowski be, and he hereby is, barred from be- 
ing associated with any broker or dealer; provided 
that, after two (2) years from the date of this order, 
Henry A. Czarnowski may apply to the Commis- 
sion to become associated with a broker or dealer 
in a non-supervisory and non-proprietary capacity, 
upon a showing that he will be adequately super- 
vised, and that no additional facts become known 
or subsequent disqualification occurs (including, 
but not limited to, criminal convictions) arising 
from the circumstances described herein or other- 
wise. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17547/February 17, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6291/February 17, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17548/February.17, 1981 


An order has been issued granting the application 
of the Pacific Stock Exchange to strike the com- 
mon stock (no par value) of BEHAVIORAL RE- 
SEARCH LABORATORIES, INC. from listing and 
registration thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No 17549/Feb. 17, 1981 


Designation of National Market System Securities 
ACTION: Final rules. 


SUMMARY: The Commission adopts a rule which 
provides procedures by which certain securities 
would be designated as qualified for trading in a 
national market system. The Commission also 
adopts a rule amendment which will require the 
dissemination of transaction and quotation infor- 
mation with respect to those designated securities. 
The primary near-term substantive effect of the 
rule and amendment will be to designate approxi- 
mately 40 over-the-counter securities as national 
market system securities and to require, as of 
February 1, 1982, that transactions in such securi- 
ties be reported in a real-time system and that 
quotations for such securities be firm as to the 
quoted price and size. The Commission has 
adopted both the rule and amendment as part of 
its efforts to facilitate the establishment of a na- 
tional market system in accordance with the Secu- 
rities Acts Amendments of 1975. 


EFFECTIVE DATES: April 1, 1981, for Rule 
11Aa2-1. February 1, 1982, for the amendments 
to Rule 11Aa3—1. 


FOR FURTHER INFORMATION CONTACT: Bran- 
don Becker, (202) 272-2886, Room 392, Division 
of Market Regulation, Securities and Exchange 
Commission, 500 North Capitol Street, Wash- 
ington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission (““‘Commission” or 
“SEC”) announced today the adoption of Rule 
11Aa2-1 (‘“‘Rule’)' under the Securities Exchange 
Act of 1934 (‘Act’)? which establishes procedures 
by which certain securities will be designated as 
qualified for trading in a national market system 





117 CFR § 240.11Aa2-1. 


215 U.S.C. §§ 78a et seq., as amended by the 
Securities Acts Amendments of 1975 (‘1975 
Amendment’), Pub. L. No. 94-29 (June 4, 1975), 
89 Stat. 97, [1975] U.S. Code. Cong. & Ad. News 
97. 
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(“NMS Securities’). In addition, the Commission 
announced the adoption of a conforming amend- 
ment to Rule 11Aa3-1 under the Act? which will 
require the dissemination of transaction and quo- 
tation’ information with respect to securities cur- 
rently traded solely over-the-counter (“OTC”) 
once those securities are designated as NMS Se- 
curities (“OTC/NMS Securities’). 


|. Background’ 
A. Legislative History 


The 1975 Amendments establish the need “‘to re- 
move impediments to and perfect the mechanisms 
of a national market system for securities” as a 
purpose of the Act® and direct the Commission “to 
facilitate the establishment of a national market 
system which may include subsystems for particu- 
lar types of securities with unique trading charac- 
teristics.” Those Amendments, however, do not 
specify which securities should be included in a 
national market market system (‘‘NMS’’) or 
subsystem thereof. Rather, in consonance with 
Congress’ intent to provide the Commission with 
“maximum flexibility” in the establishment of an 
NMS,® the Act states that “[t]he Commission, by 
rule, shall designate the securities or classes of 





317 CFR § 240.11Aa3-1. See Securities Ex- 
change Act Release No. 16589 (February 19, 
1980) (‘‘Rule 11Aa3-1 Adoption Release’), 45 FR 
12377. 


4See Rule 11Ac1-1 under the Act, 17 CFR § 
240.11Aci-1 and Securities Exchange Act Re- 
lease No. 14415 (January 26, 1978) (Adoption of 
Rule 11Ac1-1), 43 FR 4342. 


SFor a more extensive discussion of the back- 
ground of Rule 11Aa2-1 see Securities Exchange 
Act Release No. 15926, at 2-13, (June 15, 1979) 
(“Rule 11Aa2-1 Proposal Release’), 


Section 2 of the Act. 
7Section 11A(a)(2) of the Act. 


8Senate Comm. on Banking, Housing & Urb. Affs., 
Report to Accompany S.249: Securities Acts 
Amendments of 1975, S. Rep. No. 94-75, 94th 
Cong., 1st Sess. 7 (Comm. Print 1975) (“Senate 
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securities qualified for trading in the [NMS] from 
among securities other than exempt securities.’? 
In keeping with this preference for flexibility, the 
legislative history indicates a Congressional belief 
that the Commission should evaluate various char- 
acteristics of a security (e.g., “trading volume, 
price and number of stockholders’'®) which may 
indicate whether a particular security is appropri- 
ate for inclusion in an NMS or subsystem thereof. 


B. Prior Proceedings 


Prior to the proposal of Rule 11Aa2-1, the Com- 
mission solicited comment on issues relating to 
the designation of securities as NMS Securities on 
three separate occasions.'' In response to these 
earlier discussions, the Commission received 
comments from representatives of both the ex- 
change and OTC markets. In general, the ex- 
change community suggested that all exchange 
traded securities for which transaction information 
is reported (“reported securities’)'? in the consoli- 





Report’), reprinted in, [1975] U.S. Code Cong. & 
Ad. News 179, 185. 


Section 11A(a) (2) of the Act. 


10Senate Report, supra note 8, at 16, [1975] U.S. 
Code Cong. & Ad. News at 194. 


Securities Exchange Act Release Nos. 12159 
(March 2, 1976) (requesting comment on issues 
related to the development of a Composite Limit 
Order Book (“CLOB”), “CLOB Release”); 14416 
(January 26, 1978) (January statement on issues 
related to the development of an NMS generally, 
“January Statement’); and 15671 (March 22, 
1979) (status report on the development of an 
NMS; “Status Report”); 9 S.E.C. Doc. 76, 43 FR 
4354 and 44 FR 20360. For a more extensive 
discussion of these prior proceedings, see Rule 
11Aa2-1 Proposal Release, supra note 5, at 
5-13, 44 FR at 36912-14. 


12Paragraph (a) (4) of Rule 11Aa3-1 defines the 
term “reported security” to include “any listed eq- 
uity security... for which a transaction reporting 
plan with respect to such security is required to be 
filed” by that Rule. Paragraph (b) of that Rule re- 
quires national securities exchanges (‘‘ex- 
changes’), national securities associations (‘“‘as- 
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dated transaction reporting system (“consolidated 
system’) should be designated as NMS Securi- 
ties. However, representatives of the OTC market, 
responding to Commission indications that at least 
some OTC securities eventually should be includ- 
ed in an NMS,'? urged the Commission to proceed 
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sociations”) and brokers or dealers who are not 
members of an exchange or association to file 
transaction reporting plans “with respect to trans- 
actions in listed equity securities.’’ Rule 
11Aa3-1(b)(1) and (b)(2). Pursuant to former Rule 
17a-15 under the Act (the predecessor to Rule 
11Aa3-1), the Commission has declared effective 
one joint industry plan for transaction reporting, 
the Consolidated Tape Association (“CTA”) Plan 
(“CTA Plan’). See Securities Exchange Act Re- 
lease No. 10787 (May 10, 1974), 39 FR 17799. 
The original CTA Plan and the CTA’s Articles of 
Association were published in [1974] Sec. Reg. & 
L. Rep. (BNA) No. 250, at I-1 (May 1, 1974). 





Following approval of the CTA Plan, the Commis- 
sion exempted from the reporting requirements of 
then Rule 17a—-15 “all listed securities which are 
not eligible for reporting pursuant to” the CTA 
Plan. Securities Exchange Act Release No. 10851 
(June 13, 1974), 39 FR 22194, 22194. The CTA 
Plan provides for the reporting of transactions in 
“eligible securities” which are defined to include: 
(1) any common stock, long term warrant or 
preferred stock registered or admitted to unlisted 
trading privileges on either the American (‘Amex’) 
or New York (“NYSE”) Stock Exchanges, (2) any 
common stock, long term warrant, or preferred 
stock registered on any exchange or admitted to 
unlisted trading privileges thereon which substan- 
tially meets either Amex or NYSE listing require- 
ments and (3) any right to acquire any of the secu- 
rities described in (1) and (2) which is traded on 
the same exchange as the eligible security. See 
CTA Plan, Restatement and Amendment to Plan 
submitted to SEC pursuant to Rule 17a—15 under 
Securities Exchange Act of 1934, § VI, at 22-26, 
dated March 1, 1980, contained in Public File No. 
S7-433. See also Securities Exchange Act Re- 
lease No. 16983 (July 16, 1980) (Order approving 
revised CTA Plan), 45 FR 49414. 


13In the January Statement, the Commission had 
indicated its belief that certain OTC securities 
should be designated as NMS Securities and that 
it was its intention: 
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with caution in designating OTC securities be- 
cause, in their view, premature inclusion of such 
securities might create disincentives to market 
making in those securities.14 In this connection, 
the National Security Traders Association 
(“NSTA”) proposed that a “limited number” of 
OTC securities initially should be included in a pi- 
lot program to permit the Commission and industry 
to determine whether such inclusion ‘would seri- 
ously impair the viability of [the OTC] market.”'5 


In response to these differing views, the Commis- 
sion proposed Rule 11Aa2-1 on June 15, 1979.16 
As proposed, the Rule contemplated that the ex- 





[tlo require [transaction] information 
with respect to completed transactions 
in all [OTC/NMS Securities] to be in- 
cluded in the consolidated system, to 
require quotations in those [Slecurities 
to be collected and disseminated in ac- 
cordance with Rule 11Ac1—1 under the 
Act, and otherwise to ensure that trad- 
ing in such [S]ecurities can be effected 
by means of, and subject to the require- 
ments of, the order routing and other 
systems which must be developed to re- 
alize [NMS] objectives. 


January Statement, supra note 11, at 46, 43 FR at 
4361 (footnote omitted). 


14In particular, OTC representatives had argued 
that transaction reporting for securities traded ex- 
clusively in the OTC market might reduce the li- 
quidity of the markets for those securities because 
OTC market makers might be less willing to ac- 
quire a position in a security if their competitors 
were able to discover, via transaction reporting, 
the size of the position they had acquired. See 
Rule 11Aa2-1 Proposal Release, supra note 5, at 
51-56, 44 FR at 36920-21, and text accompa- 
nying notes 46-47, infra. 


'SLetter from Lawrence R. Rice, Chairman, and 
Morton N. Weiss, President, NSTA, to George A. 
Fitzsimmons, Secretary, SEC, at 2, dated June 28, 
1978 (“1978 NSTA Letter’), contained in File No. 
S7-735-A. 


16See Rule 11Aa2-1 Proposal Release, supra 
note 5. 
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changes and the National Association of Securi- 
ties Dealers, Inc. (“NASD”) would jointly agree 
upon and file, for approval by the Commission, a 
designation plan which would provide for the es- 
tablishment of a designation body to select NMS 
Securities. The proposed Rule set forth two sets of 
criteria, applicable equally to exchange traded and 
OTC securities, for the designation of NMS Secu- 
rities. Under the more stringent tier 1 criteria, se- 
curities meeting certain numerical tests relating to 
national investor interest (e.g., trading volume, 
price per share and public float) would be auto- 
matically designated as NMS Securities. Under 
the less stringent and more subjective tier 2 crite- 
ria, other securities would be eligible for designa- 
tion as NMS Securities (‘Potential NMS Securi- 
ties”) upon application to the designation body by 
the issuer or two or more market centers.1? The 
designation body, which the self-regulatory organi- 
zations (‘SROs’) would have been required to cre- 
ate, would then have been given discretion to des- 
ignate particular securities as NMS Securities 
based on criteria to be set forth in the designation 
plan.18 


C. Overview of Comments Received 


The Commission received 11 comments on pro- 


posed Rule 11Aa2-1: four from exchanges, '? 





17The Commission also proposed, with respect to 
each specific criterion, alternative levels of numer- 
ical standards which would be progressively more 
inclusive of securities. For a more extensive de- 
scription of Rule 11Aa2-1 as proposed, see Rule 
11Aa2-1 Proposal Release, supra note 5, at 
14-21, 44 FR at 36914-15. 


18Among other things, the proposed Rule indica- 
ted that the designation body could consider the 
views of the issuer and other interested parties. In 
addition, the designation body was to be responsi- 
ble for the development and administration of 
maintenance criteria for NMS Securities. 


19Letter from Robert J. Birnbaum, President, 
Amex, to George A. Fitzsimmons, Secretary, SEC, 
dated October 3, 1979 (“Amex Letter’); Letter 
from James E. Dowd, President, Boston Stock Ex- 
change, Inc. (“BSE”), to George A. Fitzsimmons, 
Secretary, SEC, dated September 7, 1979 (“BSE 
Letter’); Letter from Richard B. Walbert, Presi- 
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three from issuers and issuer groups,2° two from 
OTC representatives,’ one from a broker- 
dealer,22 and one from the Securities Industry 
Association (“SIA”).23 While there was a general 
recognition of the Commission's mandate to des- 





dent, Midwest Stock Exchange, Inc. (“MSE”), to 
Andrew M. Klein, Director, Division of Market Reg- 
ulation, SEC, dated September 20, 1979 (“MSE 
Letter”). and Letter from James E. Buck, Secre- 
tary, NYSE, to the SEC, dated September 28, 
1979 (“NYSE Letter’). These letters are contained 
in Public File No. S7-787. 


20Letter from Gary E. Hughes, Senior Counsel, 
American Council of Life Insurance (“ACLI’), to 
George A. Fitzsimmons, Secretary, SEC, dated 
August 14, 1979 (“ACLI Letter’); Letter from J. 
David Silver, Chairman, Securities Industry 
Committee, American Society of Corporate Secre- 
taries, Inc. (“ASCS”), to SEC, dated September 
27, 1979 (“ASCS Letter’); and Letter from Donald 
R. Blum, Secretary & Assistant Treasurer, Cin- 
cinnati Gas & Electric Co. (““CG&E’”’), to SEC, dat- 
ed September 26, 1979 (“CG&E Letter’). These 
letters are contained in Public File No. S7—787. 


21Letter from Gordon S. Macklin, President, 
NASD, on behalf of the NASD’s National Market 
System Qualifications Committee, to George A. 
Fitzsimmons, Secretary, SEC, dated August 13, 
1979 (‘1979 NASD Letter’); and Letter from 
Morton N. Weiss, President, NSTA, to George A. 
Fitzsimmons, Secretary, SEC, dated September 
28, 1979 (“1979 NSTA Letter’) (The 1978 NSTA 
Letter, supra note 15, was attached.) These letters 
are contained in Public File No. S7-787. See Let- 
ter from Gordon S. Macklin, President, NASD, to 
Harold M. Williams, Chairman, SEC, dated June 7, 
1978 (‘1978 NASD Letter’), contained in Public 
File No. S7-—735-A. 


22Letter from William A. Schreyer, President, 
Merrill Lynch, Pierce, Fenner & Smith, Inc. 
(“Merrill”), to George A. Fitzsimmons, Secretary, 
SEC, dated August 13, 1979 (‘Merrill Letter’), 
contained in Public File No. S7-787. 


23Letter from Edward |. O’Brien, President, SIA, to 
George A. Fitzsimmons, Secretary, SEC, dated 
September 28, 1979 (‘SIA Letter’), contained in 
Public File No. S7-787. 
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ignate those securities which should participate in 
an NMS, exchanges and commentators from the 
OTC community were critical of various aspects of 
the proposed Rule. The exchange community criti- 
cized the proposal because some reported securi- 
ties would not, under either tier 1 or tier 2 criteria, 
be designated as NMS Securities. Thus, the ex- 
changes and SIA argued that, if the Rule were 
adopted, all reported securities should be desig- 
nated as NMS Securities.24 


In contrast, representatives of the OTC market, 
such as the NASD, NSTA and Merrill, raised sepa- 
rate concerns regarding the designation of any 
OTC securities as NMS Securities at this time. In 
essence, these commentators argued that, while 
ultimately it might be appropriate to designate a 
small group of OTC securities, this action was pre- 
mature and should not be taken until after adop- 
tion of, and experience under, then proposed Rule 
19c-3 under the Act regarding off-board trading 
restrictions.2® It was argued that adoption of that 
Rule would provide the Commission and the OTC 
community with an opportunity to gain important 
first hand experience with real-time transaction re- 
porting which would then provide a basis for 
determining which OTC securities should be sub- 
ject to such reporting. In addition, these commen- 
tators, and groups representing corporate issuers, 
argued that issuers should be provided a greater 
role in the designation process than contemplated 
by the proposed Rule. 





24In addition, the exchanges also supported the 
designation of OTC securities either based on the 
criteria currently used to determine which ex- 
change traded securities are reported in the con- 
solidated system or the use of separate criteria. 
The SIA took the position that further study was 
necessary to determine which OTC securities 
should be designated. 


25Since the proposal of Rule 11Aa2-1, on June 
15, 1979, the Commission has adopted Rule 
19c-3, 17 CFR § 240.19c-3, which removes ex- 
change off-board trading restrictions regarding 
certain securities listed on an exchange on or after 
April 26, 1979. See Securities Exchange Act Re- 
lease No. 16888 (June 11, 1980) (‘Rule 19c-3 
Adoption Release’), 45 FR 41125. Rule 19c-3 be- 
came effective on July 18, 1980. 
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After careful consideration of these comments 
and, in particular, the issues discussed below, the 
Commission has determined to adopt the Rule in 
revised form. As adopted, the Rule applies only to 
OTC securities. With respect to these securities, 
the Commission has retained a two tier approach, 
modified to eliminate certain of the complexities 
inherent in the proposal, while retaining a signifi- 
cant issuer voice in the selection of tier 2 securi- 
ties. As adopted, the Rule still would require, un- 
der the tier 1 criteria, the automatic designation of 
a limited number of more actively traded OTC se- 
curities. Under the tier 2 criteria, a far larger group 
of OTC securities will be eligible for designation 
subject to an application by an issuer of such se- 
curity and verification by the NASD that the securi- 
ty “substantially meets” the tier 2 designation cri- 
teria.2 The Commission also has determined to 
adopt proposed amendments to Rule 11Aa3-1 
which will provide that NMS Securities will be sub- 
ject to real-time transaction reporting and market 
makers in such Securities will be required to pro- 
vide firm quotations pursuant to the Commission’s 
Quote Rule, Rule 11Ac1-1 under the Act. 


The substantive portions of the Rule and the 
amendments to Rule 11Aa3-1 will not become ef- 





26As noted above (see text accompanying notes 
16-18, supra), the Rule, as proposed, contem- 
plated that the exchanges and the NASD would 
have filed a joint designation plan including a des- 
ignation body which would have, in part, reviewed 
applications under tier 2 of both OTC issuers and 
market centers and determined whether a security 
should be designated. (See Rule 11Aa2-1 Pro- 
posal Release, supra note 5, at 18-21, 44 FR at 
36915.) However, the provisions of the Rule re- 
garding the designation plan have been revised. 
First, because the Rule, as adopted, only applies 
to OTC securities, the Rule imposes the responsi- 
bility to file a designation plan and act as the des- 
ignation body solely on the NASD. Second, under 
the Rule as adopted, the designation body does 
not retain substantial discreation. Instead, the 
Rule requires that the designation body determine 
upon application by an issuer, whether a security 
“substantially meets” the tier 2 criteria. Cf. Amex 
Letter, supra note 19, at 4; BSE Letter, supra note 
19, at 2; 1979 NASD Letter, supra note 21, at 2; 
1978 NASD Letter, supra note 21, at 2-3; and 
NYSE Letter, supra note 19, at 2-4. 
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fective until February 1, 1982. On that date, ap- 
proximately 40 securities currently traded exclu- 
sively in the OTC market will become subject to 
real-time transaction and quotation reporting.27 In 
addition, on August 1, 1982, approximately 454 
OTC securities will become eligible for such re- 
porting if the issuers of such securities elect to 
have those securities designated as NMS Securi- 
ties.28 As discussed below, the Commission in- 
tends to monitor the effects of adoption of the Rule 
in conjunction with its overall assessment of prog- 
ress toward a national market system with a view 
toward determining whether additional OTC secu- 
rities or exchange traded securities should be 
added to the list of NMS Securities (through a 
change in the tier 1 criteria) or the list of Potential 
NMS Securities (through a change in the tier 2 cri- 
teria) and whether additional steps should be 
taken with respect to these or other securities to 
more fully achieve the Congressional mandate to 
facilitate a national a market system.?9 


Il. Discussion 
A. Application to Exchange Traded Securities 


1. Comments 


As noted above, while one exchange commentator 
called for “prompt adoption” of the Rute as pro- 
posed,°° other exchange commentators suggested 
that “there is no present justification for the appli- 





27Certain parts of the Rule will become effective 
on April 1, 1981. See note 99, infra. 


28The estimates of tier 1 and tier 2 securities are 
based on 1979 price per share and volume data 
supplied by the NASD. See notes 99-100 infra. 
The Commission also would note that the addition 
of mandatory quotation reporting should not in- 
volve any significant change in the behavior of 
OTC market makers because most such market 
makers already disseminate current quotations 
through the NASD’s Automated Quotation 
(“NASDAQ”) System and the NASD recently ap- 
proved adding to the System the capability of 
displaying size, see note 37, infra. 


29See text accompanying notes 102-49, infra. 


30See MSE Letter, supra note 19. 
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cation of the Rule to listed securities.”*' These 
commentators indicated their concern that, if the 
Commission were to adopt designation criteria 
which did not include at least all reported securi- 
ties, then investors “might mistakenly believe the 
securities at the lower levels, [/.e., those securities 
which might not be designated or be designated 
pursuant to the tier 2 criteria,] are somehow of a 
lesser investment quality than those at higher lev- 
els.”32 In light of these concerns, commentators 
recommended either that the Rule not address ex- 
change traded securities or that the Commission 
should include all reported securities. 


In contrast to these views, representatives of 
the OTC market argued that, if any securities are 
designated, uniform standards should be applied 
to both exchange traded and OTC securities. In 
addition, they argued that, if the Rule were adopt- 
ed, the general approach should be initially to des- 
ignate a limited number of exchange traded and 
OTC securities with provision for the gradual inclu- 
sion of additional securities.*4 





31 Amex Letter, supra note 19, at 2. See BSE Let- 
ter, supra notte 19, at 2, and NYSE Letter, supra 
note 19, at 4-6. 


32 Amex Letter, supra note 19, at 3. See BSE Let- 
ter, supra note 19. 


33For example, Merrill proposed the following ap- 
proach: 


Initially we would set the standard... at 
a level equivalent to the NYSE listing 
requirements with an average monthly 
volume of 600,000 shares. The stand- 
ards can be relaxed in time as other se- 
curities are phased in and . . . eventual- 
ly [NMS designation] would be 
determined by the interest which invest- 
ors show in trading the securities. Ini- 
tially, however, we would go slowly and 
insure that the system functions proper- 
ly before expanding it. 


Merrill Letter, supra note 22, at 3. The NSTA also 
recommended a 600,000 monthly share volume 
standard. 1979 NSTA Letter, supra note 21, at 3. 
Thus, the standards proposed by Merrill and the 
NSTA would not resolve the exchange communi- 
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2. Analysis 


The Commission does not believe that it is neces- 
sary to resolve at this time all of the issues associ- 
ated with qualification for trading in an NMS, 
including (1) which exchange traded securities 
should be designated as NMS Securities and (2) 
whether, given the different trading environments 
which presently characterize exchange traded and 
OTC securities, it is essential that both exchange 
traded and OTC securities meet the same desig- 
nation criteria. 


Because the only immediate effect of designation 
at this time will be the inclusion of securities in the 
NMS last sale and quotation disclosure facilities 
and because virtually all exchange traded securi- 
ties which would have been designated under the 
standards contained in the Rule as adopted al- 
ready are the subject of transaction and quotation 
reporting,** designation would have no practical 
effect on exchange traded securities. Because of 
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ty’s concern that some exchange traded securities 
would not be designated, as some of their securi- 
ties presumably would not meet NYSE listing re- 
quirements. Moreover, it should be noted that, as 
of June 30, 1979, the NYSE estimated that the se- 
curities of only 169 (10.97%) of the 1,540 
companies then listed on the NYSE ould have met 
the designation criteria proposed in conjunction 
with a 600,000 share per month volume test. Com- 
parison Matrix, attached to, NYSE Letter, supra 
note 19. 


34In this connection, it should be noted that, al- 
though the NYSE Letter stated that “[iJt is not 
clear’ whether a non-NMS security would “be- 
come ineligible for inclusion in either or both the” 
consolidated system or the consolidated quotation 
system (NYSE Letter, supra note 19, at 5n.*), the 
Rule 11Aa2-1 Proposal Release explicitly stated 
that “because the dissemination of current trans- 
action and quotation information is essential to 
maintaining the fairness and orderliness of the 
markets for exchange traded securities, the Com- 
mission believes that it should continue to be re- 
quired for reported securities even if those securi- 
ties are not [NMS Slecurities.” Rule 11Aa2-1 
Proposal Release, supra note 5, at 31, 44 FR at 
36917 (footnotes omitted). 
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this fact and because of the concerns expressed 
by commentators that selection of less than all re- 
ported securities would create unwarranted dis- 
tinctions among listed securities, the Commission 
has determined not to designate, at this time, any 
exchange traded securities and to proceed with 
the designation process in a measured and 
phased manner. The Commission has not, howev- 
er, withdrawn those portions of the proposed Rule 
which relate to exchange traded securities. Rath- 
er, in light of the Commission's actions today, it re- 
quests that interested parties provide, by July 10, 
1981, their views and arguments regarding wheth- 
er exchange traded securities should be desig- 
nated as NMS Securities and which securities 
should be so designated.%° 


B. Designation of OTC/NMS Securities 
and Inclusion of those Securities in 
the NMS Disclosure Facilities 


As indicated above,*6 the major impact of adoption 
of the Rule is that transactions in OTC/NMS Secu- 
rities would be required to be reported in a real- 
time system.%” Thus, the threshold question in ad- 
dressing whether it is appropriate to designate 





35Commentators may wish to consider whether 
exchange traded securities which meet one of the 
following possible alternatives should be desig- 
nated as NMS Securities: (1) securities which 
meet the tier 1 or tier 2 criteria adopted today; (2) 
securities subject to Rule 19c-3 and available for 
trading through a linkage facility with the OTC 
market; (3) securities which are traded through an 
exchange linkage facility such as the Intermarket 
Trading System (“ITS”); (4) securities which are 
traded by multiple market centers, irrespective of 
whether those securities are traded through a link- 
age facility; and (5) all reported securities. 


36See text accompanying notes 26-29 supra. 


37|n addition, although the Commission did not re- 
ceive any specific comments on the issue, it 
should be noted that market makers in OTC/NMS 
Securities also would be subject to the Commis- 
sion’s Quote Rule. In general, that Rule would re- 
quire, subject to certain exceptions, that market 
makers communicate their quotations (including 
size) to the NASD for public dissemination and 
that those quotations be firm as to the price and 
size communicated. The Commission has deter- 
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OTC securities at this time is whether those secu- 


rities should be subject to mandatory transaction 
reporting. 


1. Comments 


Although there was disagreement among the com- 
mentators concerning which OTC securities 
should be designated, most commentators sup- 
ported the eventual designation of some OTC se- 
curities. The BSE and NYSE suggested that the 
standards applied by the CTA to determine which 
exchange traded securities are reported also 
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mined that the additional firmness, size and man- 
datory participation requirements of the Quote 
Rule are necessary to enhance the quality of quo- 
tation information in OTC/NMS Securities. Howev- 
er, while these obligations would be required by 
Rule 11Aci-—1, they should not prove burdensome 
for OTC market makers because most such mar- 
ket makers already voluntarily make quotations 
available through NASDAQ. Nevertheless, appli- 
cation of the Quote Rule will require the NASD to 
enhance NASDAQ or the Consolidated Quotations 
System (“CQS”) to permit OTC market makers to 
provide quotations with size. See Rule 11Ac1-1 
(c)(1). In this regard, the Commission would note 
that the NASD, itself, has determined to modify 
NASDAQ to allow OTC market makers to display 
the size of their quotations on a voluntary basis 
and to require those market makers to be firm for 
the amount of their displayed size. See NASD, No- 
tice to Members, No. 80-61, dated November 20, 
1980. Compare Rule 11Ac11(c)(2). 





Apart from the limited systems changes necessary 
to display quotation sizes, the Commission also 
expects various systems changes may be required 
to accommodate transaction reporting, even 
though such changes already have been imple- 
mented for third market makers who are required 
to report transactions in exchange traded reported 
securities. Accordingly, the Commission expects 
that the NASD will have to develop, either on its 
own or in conjunction with other SROs, the capa- 
bility of providing vendors of securities information 
a real time data stream of transaction information 
for OTC/NMS Securities. Thus, the Commission 
has adopted the Rule 11Aa3-1 amendments with 
a deferred effective date to provide the NASD with 
the necessary lead time within which to comply 
with the Rule’s requirements. 


Volume 22, No. 1, March 3, 1981 


should be used to designate OTC/NMS Securi- 
ties.38 Specifically, the NYSE suggested that such 
standards would result in the designation of ap- 
proximately 600 OTC securities.%9 


Merrill, the NASD and the NSTA argued, however, 
that, although some OTC securities ultimately 
should be designated, inclusion of OTC securities 
in the NMS disclosure facilities at this time would 
be premature. They contended that the Commis- 
sion should adopt then proposed Rule 19c-3 and 
gain some experience under that Rule before OTC 
securities are designated as NMS Securities. Spe- 
cifically, they argued that adoption of Rule 19c-3 
would provide the Commission, NASD, OTC issu- 
ers and OTC market makers with an opportunity to 
assess the impact of including OTC securities in 
the NMS disclosure facilities.*° 





38See BSE Letter, supra note 19, at 2; & NYSE 
Letter, supra note 19, at 2-3. The MSE supported 
adopting the rule as proposed. The Amex and SIA 
called for additional study of which OTC securities 
should be designated. Specifically, the SIA argued 
that the securities industry and the Commission 
should continue to discuss “which exclusively 
OTC securities are suitable for trading in whatever 
market structure emerges ....” SIA Letter, supra 
note 23, at 10. 


39NYSE Letter, supra note 19, at 3. 
40 Similarly, in 1978 the NSTA had recommended: 


A limited number of diverse OTC stocks 
should be included in a pilot program at 
the startup of [the] NMS. This would en- 
able the Commission to determine 
whether many of the problems ex- 
pressed by OTC issuers, market makers 
and others, because of the proposed in- 
jection of auction principles into the 
dealer market, would seriously impair 
the viability of this market. 


1978 NSTA Letter, supra note 15, at 2. In re- 
sponding to the Rule 11Aa2-1 Proposal Release, 
the NSTA revised its recommendation. “[T]he im- 
plementation of ...[RJule [19c-3] would meet our 
definition of ‘limited,’ and would also provide the 
trading community with a small, controlled test en- 
vironment in which to study the effects of truly 
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Furthermore, the NASD and NSTA expressed con- 
cern regarding the manner by which, if the Rule 
were to be adopted, transaction information with 
respect to OTC/NMS Securities would be made 
available to broker-dealers and investors.*’ Spe- 
cifically, they noted that, under present CTA re- 
porting procedures for exchange traded securities, 
reported securities are segregated by market so 
that last sale reports for NYSE securities and 
those for Amex and other exchange listed securi- 
ties are reported in a segregated manner for cer- 
tain dissemination purposes (including determina- 
tion of applicable fees and charges).*? In this 
connection, they argued that, rather than further 
segregate last sale reports by creating a third data 
stream for OTC/NMS Securities,** or by including 
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competitive trading.” 1979 NSTA Letter, supra 
note 21, at 3. See Merrill Letter, supra note 22, at 
1-2; and 1979 NASD Letter, supra note 21, at 2. 


41See 1979 NASD Letter, supra note 21, at 4; 
1978 NASD Letter, supra note 21, at 4; 1979 
NSTA Letter, supra note 21, at 1-2; and 1978 
NSTA Letter, supra note 15, at 2. 


42Under the current method of reporting transac- 
tions in listed securities, last sale reports are dis- 
tributed over two data streams. The first stream, 
the high-speed line, distributes last sale reports for 
all markets and does not segregate those reports 
by market. This line is used to service various in- 
terrogation devices which allow broker-dealers to 
determine the last sale for a security from any 
market. The second stream, the low-speed lines, 
is further subdivided into Networks A and B. This 
stream is used to service various ticker displays 
and is substantially slower than the high speed 
line because, at present, it is not possible to in- 
crease the line speed while at the same time re- 
taining the readability of the ticker display. Accord- 
ingly, the NASD, in calling for the elimination of 
segregating the Networks by market, noted that, if 
it were necessary to segregate the tapes to ensure 
readability, such segregation should be done al- 
phabetically. For a more extensive discussion of 
the reporting procedures for exchange traded se- 
curities, see Rule 11Aa3-1 Adoption Release, su- 
pra note 3. 


43See, e.g., NYSE Letter, supra note 19, at 3 (‘“El- 
igible [OTC] securities would be reported on [c]on- 
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last sale reports for OTC/NMS Securities with 
those of Amex and regional listings, “there should 
be no unequal tape distinctions’*4 and “all infor- 
mation relating to [NMS Slecurities [should] be 
available equally through interrogation devices, 
newspapers, tickers, or other facilities with no 
market-place distinction.”45 


Finally, although not specifically raised in connec- 
tion with the Rule 11Aa2-1 proceeding, in the 
past, various OTC representatives also have ex- 
pressed concern regarding the potential effect of 
last sale reporting on the liquidity of the OTC Mar- 
ket.46 In this connection, it has been argued that 
OTC market makers might be less willing to ac- 
quire a position in a security subject to transaction 
reporting both because of the direct (e.g., clerical) 
costs associated with transaction reporting and 
because they might be concerned that they would 
be unable to effectively liquidate a significant posi- 
tion if their competitors were aware, via transac- 
tion reporting, of the size of that position. while 
these views were not explicitly restated in the Rule 
11Aa2-1 proceeding, the Commission recognizes 
that these concerns may underlie the OTC repre- 
sentatives’ views that, if Rule 11Aa2-1 were 
adopted, it should be initially limited to a small 
group of OTC securities. 


2. Analysis 


Enhanced disclosure of trading activity always has 
been viewed as one of the critical objectives of an 
NMS.47 For example, the Senate Committee on 
Banking, Housing and Urban Affairs, in its report 
on the 1975 Amendments, concluded: 





solidated [t]ape ‘““C’ and would, of course, be 
included in the [clonsolidated [qjuotation [s]ys- 
tem.”). 


441979 NSTA Letter, supra note 21, at 1-2. 
451979 NASD Letter, supra note 21, at 4. 
451979 NASD Letter, supra note 21, at 4. 
46See note 14, supra. 


47See, e.g., SEC, Furture Structure of the Securi- 
ties Markets, at 8, (February 2, 1972), 37 FR 
5286, 5287. 
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In the securities markets, as in most 
other active markets, it is critical for 
those who trade to have access to ac- 
curate, up-to-the-second information as 
to the prices at which transactions in 
particular securities are taking place 
(i.e., last sale reports) and the prices at 
which other traders have expressed 
their willingness to buy or sell (/.e., quo- 
tations).4® 


Indeed, the Conference Report on the 1975 
Amendments stated that “communications sys- 
tems, particularly those designed to provide auto- 
mated dissemination of last sale reports and quo- 
tation information with respect to securities, will 
form the heart of the’ NMS.*9 Accordingly, Section 
11A(a)(1)(c)(iii) of the Act sets forth as one goal of 
an NMS ensuring “the availability to brokers, deal- 
ers, and investors of information with respect to 
quotations for and transactions in securities.” 
Moreover, this goal of the NMS reflects fundamen- 
tal principles of the federal securities laws con- 
cerning the protection of investors and the mainte- 
nance of fair and orderly market through full and 





48Senate Report, supra note 8, at 9, [1975] U.S. 
Code Cong. & Ad. News at 187. Cf. 121 Cong. 
Rec. H11,742 (daily ed. April 24, 1975) (remarks 
of Representative McCollister, one of the five con- 
ference managers on the part of the House) (The 
NMS “shall include as a minimum, a transactional 
reporting system [and] a composite quotation sys- 
tem...”), and 121 Cong. Rec. S15,371 (daily ed. 
May 20, 1975) (remarks of Senator Proxmire, one 
of the five conference managers on the part of the 
Senate) (“[T]he foundation for the [NMS]...is a 
competitive network of securities markets and se- 
curities firms linked electroncially by advanced 
communications systems.... Through this com- 
munications network, investors, wherever located, 
will have immediate access through their brokers 
to essential price and quote information and to the 
markets.”). 


49Committee on Conference, Conference Report 
to Accompany S. 249: Securities Acts Amend- 
ments of 1975, H. Conf. Rep. No. 94-229, 94th 
Cong., 1st Sess., at 93, (1975) (“Conference Re- 
port”), reprinted in, [1975] U.S. Code Cong. & Ad. 
News 321, 324. 


Volume 22, No. 1, March 3, 1981 


fair disclosure of information relating to trading in 
the nation’s securities markets.5° 


With respect to the protection of investors, last 
sale information increases the ability of investors 
to monitor their broker-dealer’s efforts to achieve 
best execution’' of their orders. For example, 
while it may be possible in most instances for an 
investor to determine, solely on the basis of cur- 
rent NASDAQ quotation information, whether his 
broker-dealer achieved best execution, his ability 





5°In this connection, the Commission would note 
that its decision to require additional disclosure re- 
garding trading activity in OTC securities is not 
justified solely by reference to its duty “to facilitate 
the establishment of’ an NMS. Rather, enhanced 
disclosure of OTC trading activity is in accord with 
the Commission’s broader responsibilities to en- 
sure full and fair disclosure regarding securities 
generally. Sections 2, 6(a), 6(b)(5), 9, 10, 11A(a) 
(1)(C), 11A(a)(2), 11A(b), 11A(c)(1)(B), 15(c), 
15A(a), 15A(b)(6), 17(a) and 23(a) of the Act, 15 
U.S.C. §§ 78b, 78f(a), 78f(b)(5), 78i, 78), 
78k-1(a)(1)(C), 78k-1(a)(2), 78k-1(b), 78k-— 
1(c)(1)(B), 780(c), 780-3(a), 780-3(b)(6), 78q(a) 
and 78w(a). See Rule 11Aa2-1 Proposa! Release, 
supra note 5, at 30-31, 44 FR at 36917, and Rule 
11Aa3-1 Adoption Release, supra note 3, at 3 
n.6, 45 FR at 12378 n.6. 


51 See, e.g., Newman v. Smith [1974-75 Trans- 
fer Binder] Fed. Sec. L. Rep. (CCH) { 95,078 at 
97,782, 97,783 (S.D.N.Y., No. 70 Civ. 1987 WCC, 
April 24, 1975), and January Statement, supra 
note 11, at 24 n.30, 43 FR at 20363 n.30. Similar- 
ly, transaction information also will assist investors 
in determining whether OTC market makers have 
overreached their customers in executing a partic- 
ular transaction. The Rule 19c-3 Adoption Re- 
lease defined the term “overreaching” as: 


[T]he possibility that broker-dealer firms 
may take advantage of their retail cus- 
tomers by executing retail transactions 
as principal at prices less favorable to 
those customers than could have been 
obtained had those firms acted as 
agent. 


Rule 19c-3 Adoption Release, supra note 25, at 
19 n.33, 45 FR at 41128 n.33. 
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to do so, especially with respect to actively traded 
securities and orders of more than minimal size, is 
limited.52. Similarly, transaction information also 
will assist the Commission’s and NASD’s oversight 
responsibilities with respect to the OTC market 
generally. 


In addition to these benefits, inciusion of the 
OTC/NMS Securities in the NMS disclosure facili- 
ties should provide the securities industry, issuers 
and the Commission with valuable experience re- 
garding transaction reporting for OTC securities. 
For example, inclusion of a limited number of se- 
curities at this time will provide the OTC market 
participants with an opportunity to adapt to, and 
evaluate the effects of, disclosure prior to de- 
termining whether it would be appropriate to ex- 
pand the number of OTC securities subject to 
transaction reporting.5? Inclusion also will provide 





52First, because NASDAQ quotations do not 
presently permit the display of size, an investor 
may not be able to determine if his order for an ex- 
cess of 100 shares received the best possible 
price. Second, in a volatile market, an investor 
may be unable to determine, solely by reference to 
quotations, whether movements in quotations are 
caused by substantial trading activity or some oth- 
er factor. Accordingly, while an investor may 
depend on quotations to identify whether a broker- 
dealer flagrantly has failed to achieve best execu- 
tion, without last sale reports it is more difficult for 
an investor to compare tne quality of executions 
provided by various broker-dealers in determining 
which broker-dealer provides the best service. 

Even in those situations where the inside quota- 
tion is an eighth of a point (e.g., 20 to 20%) last 
sale reports can provide useful information. For 
example, it would be useful for an investor to be 
aware of whether the preponderance of recent 
transactions were on the buy side (/.e., 20) or sell 
side of the market (i.e., 20Ve). In addition, because 
such narrow quotation spreads generally reflect 
active trading interest, in those securities a greater 
number of transactions outside the retail size quo- 
tation (/.e., block transactions away from the mar- 
ket at, say, 19%) might be expected. Here a re- 
cord of recent block transactions would provide 
useful information in determining the appropriate 
discount from or premium over the retail size quo- 
tation for the next block trade. 


53in this connection, the Commission would 
note that the Rule 11Aa2-1 Proposal Release set 
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the Commission, the NASD and OTC issuers and 
market makers with an opportunity to monitor, as- 
sess and evaluate the effects of increased disclo- 
sure on the OTC markets prior to determining 
whether to include OTC/NMS Securities in other 
NMS facilities and initiatives which are dependent 
on disclosure.*4 


In this regard, the Commission does not believe 
that the limited experience to be gained regarding 
OTC transaction reporting in 19c-3 Securities is 
directly comparable to transaction reporting for 
OTC/NMS Securities. While the adoption of Rule 
19c-3 will provide the industry with some experi- 
ence regarding the willingness of OTC market 
makers to provide a market in an environment 
characterized by transaction reporting,®* the pres- 
ence of other factors unique to Rule 19c-3 Securi- 
ties, notably competition from exchange special- 
ists, would tend to preclude drawing any conclu- 
sion regarding the ffects of last sale reporting in 
securities traded solely in the OTC market.*® In 





forth alternatively designation criteria which would 
have included progressively more OTC securities 
at each particular numerical level. See Rule 
11Aa2-1 Proposal Release, supra note 5, at 
32-43, 44 FR at 36917-19. In adopting the rela- 
tively more stringent designation criteria, the Com- 
mission has not withdrawn the Outstanding pro- 
posals to expand the number of OTC securities 
designated as NMS Securities. Rather, the Com- 
mission is prepared to revisit the question of which 
OTC securties should be designated as NMS Se- 
curities once it has had an opportunity to monitor 
the effects of last sale reporting for the initial set of 
OTC/NMS Securities and in light of its ongoing ef- 
forts to monitor other NMS facilities and initiatives 
(see text accompanying notes 102-49 infra.) 


54 See text accompanying notes 102-49 infra. 


55 See Rule 19c-3 Adoption Release, supra 
note 25, at 17, 45 FR at 41128. 


56Both the NASD and NSTA also argued that, 
before Rule 11Aa2-1 is adopted, an interface be- 
tween the ITS and NASDAQ, as enhanced to in- 
clude an order routing and execution capability, 
should be in place. While the creation of an auto- 
mated ITS/NASDAQ interface may influence the 
willingness of OTC market makers to provide a 
market in an integrated trading environment, i.e., 
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addition, Rule 19c-3 itself is limited to certain se- 
curities listed on an exchange after April 26, 1979, 
and, therefore, would not ensure that the most ac- 
tively traded OTC securities would be subject to 
transaction reporting. The Commission, therefore, 
continues to believe that it is important to gain 
some initial experience with transaction reporting 
in an exclusively OTC market. 


The Commission recognizes the concerns which 
various OTC representatives have expressed in 
the past (although not in the Rule 11Aa2-1 pro- 
ceeding) regarding whether transaction reporting 
will reduce the incentives for market making in 
OTC securities. The Commission does not be- 
lieve, however, that these concerns outweigh the 
benefits of last sale reporting, at least for the most 
actively traded OTC securities. As discussed more 
fully below,5” the Commission has adopted, as 
part of the tier 1 designation criteria, an average 
monthly share volume criterion of 600,000 shares 
per month. Accordingly, the volume criterion, in 
conjunction with the other criteria employed by the 
Rule, will ensure that the initial designation of 
OTC/NMS Securities will include only the most ac- 
tively traded5® and liquid OTC securities. In addi- 
tion, the Commission continues to believe that, as 
the NMS evolves and OTC securities increasingly 
are included in additional NMS facilities and initia- 
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where a security is traded both on an exchange 
and in the OTC market, such an interface does not 
relate to the question of whether transaction re- 
porting is appropriate in an exclusively OTC mar- 
ket. 


57 See text accompanying note 99, infra. 


58 As noted by the NYSE, if the standards asso- 
ciated with this volume criterion were applied to 
NYSE listed securities, only about 11% of those 
securities (all of which are, of course, subject to 
transacting reporting) would meet this criterion. 
See note 33, supra. Thus, both the Commission 
and the industry are assured that those OTC secu- 
rities which are initially designated are sufficiently 
traded that they would otherwise be capable of 
trading in an environment characterized by last 
sale reporting. 
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tives,° it will be of critical importance that the in- 
dustry and the Commission obtain practical expe- 
rience with particular facilities and initiatives in 
discrete environments where the risk of disrupting 
the delicate trading mechanisms of the markets 
are minimized. In this regard, the Commission be- 
lieves that by including a limited number of active- 
ly traded OTC securities in the NMS disclosure fa- 
cilities ®° the industry and Commission will be in a 
better position to refine and texture future devel- 
opments regarding OTC/NMS Securities.* 


Finally, the Commission does not believe that 
the NASD’ s concerns regarding whether OTC last 
sale reports are reported through a separate data 
stream or included in a single system, with securi- 
ties segregated as necessary in alphabetical or- 
der, should preclude the immediate designation of 





59 See text accompanying notes 102-49, infra. 


60The Commission also believes that it is appro- 
priate to require that OTC securities designated as 
NMS Securities under the tier 2 criteria also be 
subject to real-time transaction reporting. In light 
of the Rule’s requirement that no OTC security will 
be designated as an NMS Security under the tier 2 
criteria unless the issuer of such security seeks to 
have its securities designated, the Commission 
believes that issuers will be in a position to evalu- 
ate, and arrive at a particularized judgment re- 
garding, whether they believe the markets for 
those securities will be enhanced by transaction 
reporting. Moreover, the Commission believes 
that, in light of the 100,000 shares per month 
volume criterion for NMS Securities designated 
under tier 2, the markets for those securities are 
sufficiently liquid to ensure that transaction report- 
ing would not impose significant additional risks 
for OTC market makers. The Commission has, 
however, delayed the effective date of the tier 2 
provisions of the Rule until August 1, 1982, to en- 
sure that the NASD and the OTC market will have 
had a sufficient opportunity to adapt to the disclo- 
sure of transaction information for securities des- 
ignated under the tier 1 criteria. See text accom- 
panying notes 102-49 infra. 


61Today the Commission also has amended 
Rule 11Aa3-1 under the Act to require transaction 
reporting for OTC/NMS Securities. 
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the most actively traded OTC securities. This con- 
cern addresses the method of reporting OTC 
transactions,®* not whether those transactions 
should be reported. Moreover, the Commission 
does not believe it is appropriate, at this time, to 
require revision of existing tape reporting proce- 
dures as suggested by the NASD. The premise of 
the NASD’s concern is that no “distinction as to 
marketplace” is appropriate in an NMS.® While 
this premise may be an ultimate goal of an NMS, 
at the present stage of the evolution of an NMS, 
substantial numbers of securities, including all of 
the OTC securities which will be designated as 
NMS Securities, are only actively traded in one 





62In this regard, the Commission noted in 
proposing Rule 11Aa2-1 that a plan for reporting 
transactions in OTC/MNS Securities would need 
to address various specific implementation issues. 
For example, the Commission observed that trans- 
actions effected on an exchange were reported on 
a “gross” basis (/.e., exclusive of any commission 
which may be charged to the actual customer in 
connection with the transaction), whereas princi- 
pal transactions effected OTC were reported on a 
“net” basis (/.e., exclusive of any commission, 
commission equivalent or differential, but inclusive 
of any retail mark-up or mark-down) and re- 
quested the comment regarding the effects of this 
disparity on transaction reporting for NMS Securi- 
ties traded solely in the OTC market. See Rule 
11Aa2-1 Proposal Release, supra note 5, at 
52-53 n.102, 44 FR at 36921 n.102. See general- 
ly, id., at 45, 50 n.98, 52 n.101, and 55-56, 44 FR 
at 36919, 36920 n.98, 36921 n.101 and 36921. 
Subsequently, the NASD has amended its report- 
ing procedures for OTC transactions in exchange 
traded reported securities (i.e., third market trans- 
actions) to require gross reporting of OTC princi- 
pal transactions. See Securities Exchange Act Re- 
lease No. 16960 (July 7, 1980), 45 FR 47291. In 
addition, present NASD reporting procedures for 
third market transactions permit an OTC broker- 
dealer who accounts for less than 1,000 shares or 
$25,000 on at least five of the ten preceding busi- 
ness days to report its third market transactions on 
a weekly basis. See NASD, By-Laws, Ari. XVIII, 
Sch. G, at § 1(b) (6), NASD Manual (CCH) 
1681. The Commission expects that the NASD 
will adopt similar rules for reporting transactions in 
OTC/NMS Securities. 


631978 NASD Letter, supra note 21, at 4. 
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market.®* Therefore, it would seem anomalous to 
require that, if a broker-dealer were only interest- 
ed in obtaining OTC last sale reports, such broker- 
dealer also would be required to receive Amex 
and NYSE last sale reports.®> Accordingly, at least 
as an initial matter, the Commission is not inclined 
to believe that it will prove necessary to realign the 
entire method of tape reporting for all exchange 
traded securities so that transaction reporting can 
commence for a limited number of OTC securities. 
Lastly, the Commission would note that the 
amendment to Rule 11Aa3-1 adopted today does 
not require the NASD to provide for transaction re- 
porting in NMS Securities through the consolida- 
ted system.® Thus, if the NASD is unable to reach 





64 But cf. text accompanying notes 134-49, in- 
fra discussing the possibility of granting ex- 
changes unlisted trading privileges in OTC/NMS 
Securities. 


65The significance of this possibility is high- 
lighted by the fact that, even with respect to ex- 
change traded securities, eight percent of the sub- 
scribers to Network A do not subscribe to Network 
B. See Letter from Robert C. Hall, Chairman, 
CTA, to George A. Fitzsimmons, Secretary, SEC, 
at 19, dated January 11, 1979, contained in Public 
File No. S7-758. 


66 In this connection, it should be noted that the 
Rule permits the NASD to meet its obligation to 
submit a designation plan either by including the 
designation procedures and maintenance criteria 
in its own transaction reporting plan or, if it wishes 
to coordinate its designation procedures with other 
SROs, by including those provisions in amend- 
ments to either the Consolidated Quotation (“CQ”) 
or CTA Plans. In the event that such amendments 
are pursued, the Commission would, of course, 
expect the NASD to be responsible for administra- 
tive control over, and expenses and revenues 
from, the provision of transaction and quotation in- 
formation for OTC/NMS Securities. In addition, 
irrespective of the method of compliance selected 
by the NASD, the Commission is prepared to con- 
sider any single plan or amendment as being 
deemed to comply with the formal filing require- 
ments of both Rule 11Aa2-1 and 11Aa3-1, 
assuming such plan or amendment otherwise 
complies with the substantive requirements of 
those Rules. Thus, the NASD would be able to file 
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a satisfactory agreement with the other CTA par- 
ticipants regarding reporting procedures for 
OTC/NMS Securities, the NASD may determine to 
develop its own capability to provide transaction 
information directly to vendors.®” 


In summary, the Commission believes that, on 
balance, the benefits of enhanced disclosure for 
the most actively traded OTC securities outweight 
any potential adverse consequences associated 
with such disclosure. Enhanced disclosure for ac- 
tively traded OTC securities is, in many respects, 
a necessary predicate for the inclusion of those 
securities in an NMS. Accordingly, the Commis- 
sion has determined to require the designation of 
a limited number of actively traded OTC securities 
as NMS Securities and to require that those Secu- 
rities be included in the NMS disclosure facilities. 


C. Role of Issuers 


As proposed, Rule 11Aa2-1 contemplated that 
securities meeting the tier 1 designation criteria 
would be designated as NMS Securities irrespec- 
tive of any action by the issuer to obtain or oppose 
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in a single document a plan or amendment setting 
forth designation procedures, procedures by which 
such designation would be revoked or suspended 
(see note 97, infra), and procedures for transac- 
tion and quotation reporting. 


67|n this regard, the Commission wishes to 
make clear that, if the NASD so determines, it may 
build, operate and control its own computer- 
communication facilities for the dissemination of 
OTC transaction and quotation information. At the 
same time, however, the Commission would cau- 
tion that a subsequent Commission determination 
to grant exchanges unlisted trading privileges for 
OTC securities would result in transactions in such 
securities occurring both on exchanges and in the 
OTC market (see text accompanying notes 134- 
49 infra), and it would therefore be necessary to 
provide to vendors of securities information a con- 
solidated data stream of transaction and quotation 
information from both types of markets. In that 
event, the Commission expects that the NASD will 
file, jointly with other SROs, CTA Plan amend- 
ments contemplating the provision of such consol- 
idated data. 
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such designation. In addition, a further class of 
Potential NMS Securities would have been eligible 
for designation upon application by either an issu- 
er or two or more market centers to a designation 
body. With respect to this latter group of securi- 
ties, the designation body would have provided a 
forum in which the views of issuers, market mak- 
ers and other interested securities market partici- 
pants could have been considered regarding any 
designation determination. 


1. Comments 


In response to the Rule 11A2-1 Proposal Re- 
lease, the ASCS, NASD and NSTA argued that is- 
suers should have an absolute veto over whether 
a security is designated as an NMS Security.®8 
The ASCS, for example, argued that, because “is- 
suers and investors have a commonality of inter- 
est,”®9 issuers would not “arbitrarily’’° decide 
whether designation is appropriate. In addition, 
the ASCS stated that in the type of NMS it envi- 
sions, 71 most issuers would opt for NMS designa- 
tion. Similarly, the NASD argued “that the com- 
panies who have a fiduciary responsibility to their 
shareholders to insure that the market for their 
shares has depth and liquidity should have a 
choice as to whether or not their shares are traded 
in the’’ NMS.72 To the same effect the NSTA 





68ASCS Letter, supra note 20, at 4-8, 1979 
NASD Letter, supra note 21, at 3; and 1979 NSTA 
Letter, supra note 21, at 2. 


69 ASCS Letter, id., at 4. 


70/d. at 7. The NSTA also believed that, as cor- 
porate fiduciaries, issuers would exercise any des- 
ignation authority they might have in a responsible 
manner. 1979 NSTA Letter, supra note 21, at 3. 


71The ASCS supported an auction-type NMS 
with a consolidated limit order book, including (1) 
stock allocation procedures among market mak- 
ers; (2) affirmative obligations for market makers, 
i.e., (a) parameters for trading, (b) performance 
tests and (c) review procedures; and (3) a national 
market board including representatives of issuers. 
See ASCS Letter, supra note 20, at 2-3. 


721979 NASD Letter, supra note 21, at 3. 
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stated that ‘‘[clonsent of the issuers should be re- 
quired, because we believe that the trading market 
in a security should remain the responsibility of the 
issuer as well as that of the financial communi- 
ty.”7* 


2. Analysis 


The Commission believes that issuers should 
not be allowed to veto designation of their securi- 
ties as NMS Securities.”4 Indeed, the legislative 
history of the 1975 Amendments suggests that 
such a veto power would be inconsistent with the 
intent of Congress with respect to the develop- 
ment of an NMS and contrary to the Act. For ex- 
ample, the Securities Industry Study 7> which pro- 
vided, in part, the analytical basis for the 1975 
Amendments concluded: 


The proposition that the issuer of a se- 
curity has a right to limit the markets in 
which investors can trade its securities 
finds no support either in past practice 
in the securities markets or in Congres- 


731978 NSTA Letter, supra note 15, at 1. These 
views reaffirmed the long-held beliefs of various 
OTC representatives. See 1978 NASD Letter, su- 
pra note 21, at 3-4, National Association of OTC 
Companies (‘“NAOTC’”), Statement on the Nation- 
al Market System, at 3-4, dated May 26, 1978, 
contained in Public File No. S7-735-A; and State- 
ment by Oliver J. Troster, President, New York Se- 
curity Dealers Association, in Trading in Unlisted 
Securities Upon Exchanges, Hearings on S.4023 
bef. the Sen. Comm. on Banking & Currency, 74th 
Cong., 2d Sess., pt. 3, at 106, 108 (March 12, 
1936) (“We must also examine the statement that 
the management of a corporation should not have 
final authority as to the determination of the mar- 
ket place for its securities. | submit that manage- 
ment alone should have that authority.”). 


74 See Rule 11Aa2-1 Proposal Release, supra 
note 5, at 24-26, 44 FR at 36916. 


75Subcomm. on Securities of the Senate Comm. 
on Banking, Housing & Urb. Affs., Securities In- 
dustry Study, 92d Cong., 1st Sess. (Comm. Print 
1973) (“Senate Study”). 
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sional or SEC[7®] policy. In fact, the con- 
sistent approach has been that trading 
in a security should be permitted in any 
market unless such trading would con- 
travene some important policy laid down 
in the ... Act. ... The Subcommittee 
believes that restriction of trading in se- 
curities to a single market is a drastic 
measure, to be legislated only when the 
public interest clearly requires it. It is 
not a prerogative of corporate manage- 
ment, which has no legitimate interest in 
restricting the trading opportunities of 
investors who have acquired a compa- 
ny’s shares.’” 


Similarly, in commenting on the role of OTC secu- 
rities in an NMS, the Senate Committee on Bank- 
ing, Housing and Urban Affairs stated that the fa- 
cilities of an NMS “should be afforded to investors 
in all securities with suitable characteristics and 
should not be dependent upon the decision of cor- 
porate management to ‘list.’”’® Thus, the Commis- 





76 Cf., e.g., Trading in Unlisted Securities Upon 
Exchanges, Hearings on S. 4023 bef. the Sen. 
Comm. on Banking & currency, 74th Cong., 2d 
Sess., pt. 2, at 42-45 (February 26, 1936) (State- 
ments by Chairman Landis); and SEC, Report on 
Trading in Unlisted Securities Upon Exchanges 
9-10, 16, 18, and 21 (1936) (‘‘[T]he belief of many 
issuers that they should have the right to deter- 
mine the marketplace for their securities ... has 
been examined and rejected.” /d. at 12 n.9). 


77Senate Study, supra note 75, at 120 & 121. 
The legislative history of the 1975 Amendments 
makes clear that the Congressional directive to 
designate NMS Securities was intended to imple- 
ment this conclusion of the Senate Study. See 
Summary of Principal Provisions of Securities 
Acts Amendments of 1975, S. 249, 94th Cong,., 
1st Sess. (Comm. Print January 1975), entered 
into the record by Senator Williams, in Securities 
Acts Amendments of 1975, Hearings on S. 249 
bef. the Subcomm. on Securities of the Senate 
Comm. on Banking, Housing & Urb. Affs., 94th 
Cong., 1st Sess., at 37, 88 (Comm. Print 1975). 


78Senate Report, supra note 8, at 19, [1975] 
U.S. Code Cong. & Ad. News at 197. 
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sion does not believe that the opportunity for 
public investors and other securities market par- 
ticipants to be provided the benefits of NMS facili- 
ties and initiatives should be solely dependent on 
a decision by corporate management to seek des- 
ignation.”° 


Nevertheless, while the Commission believes 
that it would be inappropriate for issuers to pre- 
clude the inclusion of the most actively traded 
OTC securities in the NMS disclosure facilities, the 
Commission does believe it is appropriate to pro- 
vide issuers with a significant role in the designa- 
tion process at this stage in the evolution of an 
NMS.®° Thus, although the Rule, as adopted, re- 
quires that those securities which meet the tier 1 
designation criteria must be included in the NMS 
disclosure facilities, securities which substantially 
meet the tier 2 designation criteria would not be 
automatically designated. Rather, Potential NMS 
Securities only would be designated as NMS Se- 
curities, and included in the NMS disclosure facili- 
ties, if the issuer of a Potential NMS Security ap- 
plied to have such security so designated.®' In this 
manner, the two tier approach allows for the incre- 





79 Cf. Ludlow Corp. v. SEC, 609 F.2d 704, 708 


(D.C. Cir. 1979) (‘The legislative history of section 
12 (f) (2) [of the Act] does indicate that Congress 
did not want an issuer to have exclusive power to 
control which markets may trade the issuer’s 
stock.”). 


80As proposed, Rule 11Aa2-1 would have 
permitted two or more market centers which 
traded a security or proposed to trade a security to 
submit an application to a desgination body to 
have that security designated as an NMS Security. 
The Commission has determined that, at this 
stage in the evolution of an NMS and because 
Rule 11Aa2-1 will, for the first time, result in the 
inclusion of OTC securities in the NMS disclosure 
facilities, such designation applications should, as 
an initial matter, be limited to the issuer of a secu- 
rity. 


81In this connection, the Commission would 
note that several commentators objected to the 
two tier designation process as being unneces- 
sary. (See Amex Letter, supra note 19, at 3; 
ASCS Letter, supra note 20, at 9; Merrill Letter, 
supra note 22, at 3; 1979 NASD Letter, supra 
note 21, at 3; 1979 NSTA Letter, supra note 21, at 
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mental expansion of OTC transaction reporting, if 
issuers, after an opportunity to evaluate the practi- 
cal experience with respect to such reporting, de- 
termine to seek such additional disclosure.®2 


The Commission wishes to emphasize, howev- 
er, that, as the NMS evolves, it may be desirable 
to include a substantially larger number of OTC 
securities in the NMS disclosure facilities than will 
be initially designated. After the securities indus- 
try, OTC issuers and the Commission have had an 
opportunity to evaluate the effects of enhanced 
disclosure in the OTC market, as well as the ef- 
fects of the other NMS facilities and_ initiatives 
which are presently ongoing,®* the Commission 
will reexamine the question of whether it is appro- 
priate to expand the number of OYC/NMS Securi- 
ties designated under the tier 1 criteria.®* 


D. Designation Criteria 


As proposed, the Rule set forth various criteria 
for the designation of a security as an NMS Secu- 





2-3; NYSE Letter, supra note 19, at 5.) As noted 
above, however, the Commission believes that the 
two tier approach is necessary to provide issuers 
with the ability to determine, as an initial matter, 
whether to seek designation. The two tier ap- 
proach appears to be the most practical manner 
for the Commission to meet its dual objectives of 
moving carefully to require inclusion in the NMS 
disclosure facilities of those OTC securities which 
definitely would benefit from such inclusion while 
still providing flexibility to permit issuers of other 
OTC securities to apply for designation if they be- 
lieve it will benefit the markets for those securities. 
In addition, the Commission believes that com- 
mentators have misperceived the significance of 
the two tier approach. The two sets of criteria only 
relate to the designation procedures applied. Once 
designated, securities will not be differentiated on 
the basis of whether they did or did not meet the 
tier 1 criteria. Accordingly, the inclusion of less 
stringent tier 2 criteria actually will enhance the 
ability of an OTC issuer to ensure that its securi- 
ties are designated as NMS Securities. 


82 Cf. text accompanying notes 26-29, supra. 
83 See text accompanying notes 102-49, infra. 
84 See note 53, supra. 
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rity. These criteria related both to the issuer of a 
security (e.g., the net tangible assets and capital 
and surplus of an issuer®) and the trading charac- 
teristics of a particular security®® (e.g., average 
share volume and multiple trading ®’). In proposing 
these criteria and the specific numerical levels 
used with respect to each such criterion, the Com- 
mission attempted to rely, to the maximum extent 
practicable, on its prior experience with the 
various exchange listing requirements,®® the 
NASD’s requirements for the inclusion of a securi- 





85!n addition, the proposed Rule also contained 
criteria relating to the total assets and earnings of 
an issuer. As adopted, these two criteria have 
been deleted from the Rule. In the Rule 11Aa2-1 
Proposal Release, supra note 5, at 35n.70, 44 FR 
at 36918 n.70, the Commission noted that usage 
of both a total assets and net tangible assets crite- 
rion might be “in large part redundant and unnec- 
essary.” 


86The Rule, as proposed, also contained addi- 
tional proposed criteria relating to the number of 
publicly-held shares, the market value of publicly- 
held shares, ihe price per share and the number of 
holders of 100 shares or more. 


87With respect to the multiple trading criterion, 
the only adverse comment received was from the 
SIA. See SIA Letter, supra note 23, at 8-9. How- 
ever, because this comment was related to ex- 
change traded securities it is not necessary to re- 
solve this issue regarding the designation of 
OTC/NMS Securities. Nevertheless, the Commis- 
sion would note that, even if it were ultimately to 
limit exchange traded NMS Securities to those 
which are multiply traded, the Commission would 
continue to expect that securities traded on only 
one exchange still would be included in the NMS 
disclosure facilities, /.e., the consolidated transac- 
tion and quotation systems. See note 34, supra. 


88 See Amex, Company Guide §§ 101 et seq.; 
BSE Rules, Chapter XXVII, § 1, BSE Guide 
(CCH) § 2260; Cincinnati Stock Exchange, Inc. 
(“CSE”), By-Laws, Art. IV, § 1.3; MSE Rules, Art. 
XXVIII, Rule 7, MSE Guide § 1897; NYSE, Com- 
pany Manual §§ B-1 et seq.; Pacific Stock Ex- 
change, Inc. (“PSE”), Rule 1, § 3(b), PSE Guide 
(CCH) § 3025; and Philadelphia Stock Exchange, 
Inc. (“Phix”), Rule 803, Phix Guide (CCH) § 2803. 
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ty in NASDAQ®? and the Federal Reserve Board’s 
(“FRB”) requirements regarding which OTC secu- 
rities are eligible for margin credit.2° In this man- 
ner, the Commission was able to identify criteria 
and specific numerical levels which, through prior 
usage, had been shown to be accurate indicators 
of securities which enjoy sufficient liquidity and 
trading interest to ensure that they would benefit 
from inclusion in the NMS disclosure facilities.% 


1. Comments 


Commentators generally did not focus with par- 
ticularity on either the proposed criteria or the nu- 
merical levels selected for each criterion. More- 
over, to the extent the commentators did focus on 
the criteria or numerical levels, their comments 
generally did not address the appropriateness of 
individual criteria or numerical levels, but were 
general statements reflecting their views regarding 
the number of and particular securities which 
should be designated. For example, the general 
support of CTA reporting standards and criticism 
of high volume and multiple market standards ex- 
pressed by the exchanges®* was, in effect, sup- 
port of their position that all exchange traded re- 





89NASD, By-Laws, Art. XVI, Sch. D, pt. Il, 
NASD Manual (CCH) {| 1653A. 


°°Board of Governors of the Federal Reserve 
System, Reg. T & Supp., 12 CFR § 220.8(h). In- 
deed wherever possible the Commission has at- 
tempted to conform its designation criteria and 
standards with the FRB’s requirements. 


91 See text accompanying notes 99-101, infra. 


92 In brief, the BSE and NYSE supported the use 
of CTA reporting standards (i.e., Amex listing re- 
quirements) for the designation of OTC/NMS Se- 
curities. (BSE Letter, supra note 19, at 2; and 
NYSE Letter, supra note 19, at 2-3.) The Amex 
and SIA, while supporting the use of CTA report- 
ing standards for the designation of exchange 
traded securities, argued that additional study was 
necessary to determine which OTC securities 
should be designated. Amex Letter, supra note 
19, at 4; and SIA Letter, supra note 23, at 9-10. 
The MSE supported “prompt adoption” of the Rule 
as proposed. MSE Letter, supra note 19, at 4. 
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ported securities should be designated. Similarly, 
the support Merrill and the NSTA expressed for a 
high average share volume standard®? reaffirmed 
their view that (1) it was premature to adopt the 
Rule and (2), if the Rule were adopted, it initially 
should apply to only a limited number of securities. 


2. Analysis 


The Commission understands the concerns ex- 
pressed by various exchanges that use of high 
volume and multiple market standards might un- 
necessarily exclude significant numbers of re- 
ported securities.°* However, given the limited 
scope of the Rule, as adopted,°> it would not ap- 





93 See note 33, supra. 


941n addition, a separate matter which should be 
noted is the Commission's determination to apply 
the same designation criteria to common stocks, 
preferred stocks, and warrants. In proposing Rule 
11Aa2-1, the Commission sought comment re- 
garding whether preferred stocks and warrants 
should be subject to the same designation criteria 
as common stock. Rule 11Aa2-1 Proposal Re- 
lease, supra note 5, at 38 n.78, 44 FR at 36918 
n.78. The Commission did not receive any com- 
ments which directly addressed this issue. Howev- 
er, at this stage in the evolution of an NMS, the 
Commission believes that it is appropriate to apply 
uniform standards to all types of securities. In this 
manner, the Commission can ensure that those 
securities which are designated definitely will ben- 
efit from inclusion in the NMS disclosure facilities. 
Once the industry and the Commission have ob- 
tained experience with trading activity under the 
Rule as adopted, it will be appropriate to re- 
examine whether differential standards are appro- 
priate. 


95 See notes 26-29, supra. The Commission 
would note, however, that it has determined not to 
replace the price per share, average trading 
volume and number of round lot holders criteria 
with an average dollar volume criterion as sug- 
gested by the NASD. See 1979 NASD Letter, su- 
pra note 21, at 3. Under such a criterion, OTC se- 
curities might be designated which enjoyed only 
limited national investor interest and infrequent 
trading activity (e.g., securities with a high price 
per share and primarily institutional investor inter- 
est). While the Commission has not determined 
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pear that these comments should outweigh the 
concerns expressed by the NASD and other OTC 
representatives that, at least at this time, a limited 
number of OTC securities should be designated. 
Accordingly, the Commission has in large part 
(subject to elimination of certain redundant or un- 
necessary criteria9® and certain technical modifi- 
cations of others9’) retained most of the proposed 
criteria. 





that such securities ultimately should not be desig- 
nated, given that the primary near-term effect of 
designation will be to subject, for the first time, a 
small group of OTC securities to real-time transac- 
tion reporting, the Commission believes it is 
apropriate to limit that first step to those securities 
which would appear to clearly benefit from inclu- 
sion in the NMS disclosure facilities. 


%6The Commission has determined to retain the 
net tangible assets criterion while deleting the total 
assets criterion, because the net tangible assets 
criterion should provide a more objective assess- 
ment of an issuer’s assets (e.g., net tangible as- 
sets would not include valuation of an issuers’s 
“good will’). Furthermore, the Commission also 
does not believe an earnings criterion is neces- 
sary because such a criterion might preclude des- 
ignation of various securities which are actively 
traded and whose issuers have substantial assets 
but limited earnings. Cf. 1979 NASD Letter, id. 
But cf., 1979 NSTA Letter, supra note 21, at 3; 
and 1978 NSTA Letter, supra note 15, at 2. 


°71n a related matter, it should be noted that the 
Rule, as proposed and as adopted, contemplates 
that the criteria and standards by which a securi- 
ty’s NMS designation would be suspended or re- 
voked (so-called maintenance criteria) would be 
set forth in the designation plan (see note 18, su- 
pra). Those exchanges which supported the usage 
of CTA reporting standards (see text accompa- 
nying notes 11-12, supra) apparently also sup- 
ported this approach to maintenance criteria be- 
cause the CTA Plan itself incorporates by 
reference Amex delisting standards to determine 
whether an exchange traded security should con- 
tinue to be reported. In addition, the NASD agreed 
that the designation body should have “authority 
to establish procedures for suspending from 
[NMS] status any security not in compliance with 
the maintenance standards.” 1979 NASD Letter, 
supra note 21, at 2. Moreover, the NASD pro- 
posed maintenance criteria which were substan- 
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With respect to the levels of standards, the 
Commission believes that the two tier approach 
responds to most of the concerns raised by the 
OTC community regarding the possible premature 
inclusion of OTC securities in the NMS disclosure 
facilities. By varying the numerical levels set for 
the tier 1 and tier 2 criteria,9® the Commission and 
the industry will be able to gain experience with 
transaction reporting for a limited number of OTC 
securities (i.e., tier 199) while issuers of Potential 
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tially similar to those in the CTA Plan. Compare 
CTA Plan, supra note 12, § VI(c), at 24-25, and 
Amex, Company Manual § 1003, at 231-34, with 
1978 NASD Letter, supra note 21, at 5. However, 
the NASD further argued “that the maintenance 
standards should be specifically set forth in the 
Rule ....” 1979 NASD Letter, jd., at 2. 

The Commission preliminarily agrees that it 
would be appropriate to base the maintenance cri- 
teria for OTC/NMS SEcurities on the CTA Plan’s 
maintenance criteria, modified to reflect any 
unique attributes of Rule 11Aa2-1 or the OTC 
market. However, the Commission does not be- 
lieve it is necessary to set forth such criteria in 
Rule 11Aa2-1. Rather, it would appear that it 
would be easier to administer and modify those 
criteria if they were contained in the designation 
plan. The Commission would note, however, that, 
if the NASD determines to file a designation plan 
in the form of an amendment to the CTA Plan (see 
note 66, supra) and if the NASD further seeks to 
have that Plan’s maintenance criteria amended to 
reflect the attributes of OTC/NMS Securities, it 
would expect the CTA to consider such revisions 
with due deference to the NASD’s special respon- 
sibilities and expertise regarding the designation 
of OTC/NMS Securities. Finally, any such mainte- 
nance criteria should be included in the designa- 
tion plan filed for Commission approval. 


98 Cf. note 53, supra. 


99 Under the tier 1 criteria, an OTC security 
would be automatically designated as an NMS Se- 
curity, if it met the following numerical standards: 
(1) $2,000,000 in net tangible assets; (2) 
$1,000,000 of capital and surplus; (3) 500,000 
shares publicly-held, (4) publicly-held shares with 
a market value of $5,000,000; (5) price per share 
of $10; (6) average monthly trading volume of 
600,000 shares; (7) 1,200 holders of record and 
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NMS Securities (i.e., tier 21°) will be permitted to 
determine whether they will seek to have those se- 
curities so designated. Moreover, as market par- 
ticipants, issuers and the Commission gain experi- 
ence with the trading characteristics of NMS 
Securities, it will be possible to further refine the 
level of standards in the future.1% 


Ill. Inclusion of OTC/NMS Securities in Additional 
NMS Facilities and Initiatives 


A. Introduction 


The Commission's action today, in designating a 
small number of OTC securities as NMS Securi- 
ties and thereby including these Securities for the 
first time in a real-time transaction reporting sys- 
tem, is only one in a series of steps, each of which 
must be monitored and assessed in relation to one 
another, toward the development of an NMS. On 
June 11, 1980, the Commission adopted Rule 
19c-3 which removed off-board trading restric- 
tions for a limited number of exchange traded se- 
curities and thereby initiated a significant experi- 
ment which may well have a major impact on the 
future course of the NMS by providing a concrete 
opportunity to observe whether it is possible to 
achieve fair competition between exchange and 


OTC market makers. In response to the proposal 





(8) four or more market makers. Based on 1979 
data supplied by the NASD, it appears that ap- 
proximately 40 OTC common stocks would meet 
both the price per share and volume criteria of tier 
Ak 


100Under the tier 2 criteria, an OTC security 
would be a Potential NMS Security, if it substan- 
tially met the following numerical standards: (1) 
$2,000,000 in net tangible assets; (2) $1,000,000 
of capital and surplus; (3) 250,000 shares publicly- 
held; (4) publicly-held shares with a market value 
of $3,000,000; (5) price per share of $5; (6) aver- 
age monthly trading volume of 100,000 shares; (7) 
400 holders of record; and (8) four or more market 
makers. Based on 1979 data supplied by the 
NASD, it appears that approximately 454 OTC 
common stocks would meet both the price per 
share and volume criteria of tier 2. 


101 See text accompanying notes 102-49, su- 
pra. 
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of this Rule, on April 26, 1979, the NASD began 
the process of enhancing its NASDAQ System to 
include, among other things, an order routing and 
execution capability, the so-called Computer As- 
sisted Execution System (“CAES”), which will be 
the first such System linking OTC market makers. 
Most recently, on February 5, 1981, the Commis- 
sion has published for public comment an order 
which would require the creation of an automated 
interface between this System and the exchange 
community which is currently linked through the 
it Ads 


Similarly, the industry, pursuant to Commission 
urging, has made significant progress toward 
achieving a regulatory environment which is con- 
ducive to the operation of these linkages. Specifi- 
cally, the Commission understands that the ITS 
participants have agreed “in principle” to a so- 
called “trade-through rule” to ensure that the best 
displayed quotation in the System has priority over 
other quotations.'°° Moreover, in conjunction with 
their agreement to pursue an automated interface 
between the ITS and the NASD’s CAES, the ITS 
participants have undertaken to address the diffi- 
cult issue of internalization. 


Each of these facilities and regulatory initiatives 
has an important bearing on future Commission 
consideration of designation questions. In addition 
to enhanced disclosure, an important element of 
the NMS is the development of maximum opportu- 
nities for fair competition among and between 
market centers, brokers and dealers. This element 
of the NMS often has been defined as providing 
the maximum opportunity for order interaction 
within an environment characterized by equal reg- 
ulation, where practicable, of all similarly situated 
market participants. Thus, the Commission’s on- 
going efforts to monitor and evaluate existing facil- 
ities designed to increase order interaction and 
enhance competition will have a significant impact 
on Commission consideration of which exchange 





102 See Securities Exchange Act Release No. 
17516 (February 5, 1981), 46 FR___. 


103The ITS participants also have made some 
progress toward developing a Limit Order Informa- 
tion System; however, implementation of that Sys- 
tem is now substantially behind schedule. The 
Commission urges the ITS pariticipants to move 
forward with implementation of this facility. 
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traded or OTC securities are appropriate for inclu- 
sion in those facilities. In particular, as discussed 
more fully below, the Commission will consider in 
the future whether OTC order interaction could be 
enhanced by the inclusion of OTC/NMS Securities 
in CAES and what steps, if any, are necessary to 
ensure that OTC broker-dealers obtain best exe- 
cution of their customers’ orders. Similarly, any fu- 
ture consideration of whether exchange markets 
should be permitted to trade OTC securities must 
be based on an evaluation of the character of 
competition between the OTC and exchange mar- 
kets in exchange-traded securities as well as the 
ability of existing linkage facilities to provide for or- 
der interaction. 


Thus, the following discussion,'°* which ex- 
plores a number of possible further issues con- 
cerning OTC/NMS Securities, should not be 
viewed in isolation from the efforts to facilitate the 
establishment of an NMS. Rather, these proposed 
initiatives are only one part of that program. Ac- 
cordingly, the Commission will evaluate each of 
these possible proposals in light of progress in all 
aspects of its NMS program. 


B. Short Selling 


Prior to 1975, OTC trading was not subject to 
any restriction on short selling, in part, because 
last sale reports had not been available for OTC 
transactions.1°5 In 1974, however, in connection 





104 See text accompanying notes 105-49, infra. 


195 Rule 10a-1, 17 CFR § 240.10a—1, the Com- 
mission’s rule governing short sales, relies upon a 
“tick” test which ‘generally provides that short 
sales in reported securities ... may be effected 
only a plus-tick or a zero-plus tick, established by 
reference to the last sale from any market reported 
in the consolidated system.” Securities Exchange 
Act Release No. 16964, at 2, (July 8, 1980), 45 FR 
47159, 47159. The Commission previously has 
observed that a “tick” test is not workable without 
current last sale reporting. Securities Exchange 
Act Release No. 11468, at 5, (June 12, 1975) 
(“1975 Rule 10a-1 Adoption Release”), 40 FR 
25442, 25443 (‘‘The ‘tick’ test is viable as a meas- 
ure of short sale permissibilty, only if those subject 
to the test (or their agents) have access to current 
information concerning completed transactions.”). 
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with the implementation of the consolidated sys- 
tem, the Commission proposed to apply Rule 
10a-1, its Rule governing short sales, to OTC 
transactions in those listed securities which were 
included in the consolidated system.'°° 


In proposing to expand the scope of Rule 
10a—1, the Commission specifically noted that the 
potential for manipulation which Rule 10a-1 was 
designed to prevent would be increased by the 
availability of transaction reporting. The Commis- 
sion stated: 


It has long been recognized that one of 
the dangers of short selling is the possi- 
bility that a seller will attempt to estab- 
lish new lows in a particular security 
with the hope that investors, observing 
the decline in price, will be induced to 
liquidate their holdings ... Thus, it is 
the national dissemination of short sales 
... which in large part enables the short 
seller to accomplish his intentions.'°7 


In 1975, following a review of the comments re- 
ceived on its 1974 proposal, the Commission con- 
cluded that the publicity provided by the consoli- 
dated system for OTC transactions in reported 
securities justified the application of Rule 10a—1 to 
such transactions.'°8 The Commission stated that 





106 Securities Exchange Act Release No. 10668 
(March 6, 1974) (‘1974 Rule 10a—1 Proposal Re- 
lease’), 39 FR 10604. 


107/d. 39 FR at 10604. Accord, Letter from 
Donald M. Feuerstein, Salomon Brothers (‘‘Sal- 
omon’), to Office of the Secretary, SEC, dated 
May 30, 1974 (‘Salomon Letter’), contained in 
File No. S7-515. 


10°6The Commission stated, in the 1975 Rule 
10a—1 Adoption Release, supra note 105, at 4, 40 
FR at 25443, that 


[tlhe Commission’s original short sale 
rules did not apply to [OTC] transac- 
tions since, in the absence of publicity 
concerning [OTC] short sales (such as 
that to be afforded by the consolidated 
system), there appeared to be little rea- 
son to fear that such sales would have a 
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[tlhe advent of the consolidated system, 
which will result in wide publicity for 
sales, including short sales, of certain 
securities effected in all markets 
(whether on exchanges cr in the [OTC] 
market), requires that short sale regula- 
tion be extended to [OTC] short sales of 
[reported [s]Jecurities.1°9 


In determining at this time to require last sale re- 
porting for certain OTC securities, the Commission 
believes that it is appropriate to solicit comment on 
the question of whether limitations on short selling 
should be extended to these securities.1'° In this 





manipulative or destabilizing impact on 
the markets as a whole. 


109 /q. at 2-3, 40 FR at 25443. See SEC, Policy 

Statement on the Structure of a Central Market 
System, at 66, (March 29, 1973) (“Policy State- 
ment’), reprinted in, [1973] Secs. Reg. & L. Rep. 
(BNA) No. 196 at D-1, D-14 (“A list of the steps 
to be taken [toward an NMS] inciudes ... [rlevi- 
sion of the Commission’s short sale rule to impose 
uniform regulation of short sales in all markets.”); 
and Advisory Committee on a Central Market Sys- 
tem, Interim Report on Regulation Needed to Im- 
plement a Composite Transaction Reporting Sys- 
tem, 1-9 (October 11, 1972). 
Cf. Section 2(4) of the Act which notes that one of 
the factors underlying adoption of the Act was con- 
cern regarding “sudden and unreasonable fluctua- 
tions of securities prices ... on ... exchanges 
and [in the OTC] markets... .” 


i1°The Commission recently has reaffirmed that 


Rule 10a-1 was designed to accomplish 
three objectives: (1) to allow relatively 
unrestricted short selling in advancing 
markets, (2) to prevent short selling at 
successively lower prices, thus elim- 
inating short selling as a tool for driving 
the market down and (3) to prevent 
short selling from accelerating a 
declining market by exhausting all re- 
maining bids at one price level, causing 
successively lower prices to be estab- 
lished by long sellers. 


Securities Exchange Act Release No. 16964, at 2 
n.2, (July 8, 1980), 45 FR 47159, 47159 n.2. Ac- 
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regard, the Commission’s concern is highlighted 
by the comments received with respect to its pro- 
posed deregulation of short sales restrictions. On 
December 21, 1976, the Commission proposed to 
amend Rule 10a-1 to suspend, in part, the “tick” 
test provisions of the Rule.''' In response to this 
proposal, commentators generally indicated that 
“the ‘tick’ test provisions . . . work well and should 
not be modified.”''* Indeed, various commenta- 
tors noted their belief that short selling restrictions 
generally are an important antimanipulative 
tool.''S Following a review of these comments, the 
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cord, Securities Exchange Act Release No. 
17314, at 2n.3, (November 20, 1980) (“1980 Rule 
10a-1 Adoption Release’), 45 FR 79018, 79018 
n.3; and SEC, 2 Special Study of Securities Mar- 
kets, H.R. Doc. No. 95, 88th Cong., 1st Sess. at 
251 (1963). 


111See Securities Exchange Act Release No. 
13091 (December 21, 1976), 41 FR 46530. 


112 Securities Exchange Act Release No. 17347, at 
2 (November 28, 1980), 45 FR 80834, 80834. 


113See, e.g., Letter from Norman S. Poser, Execu- 
tive Vice President, Amex, to George A. Fitz- 
simmons, Secretary, SEC, dated May 4, 1977, at 
3, (“[T]he broad need to maintain relatively stable 
and orderly markets and to enhance investor con- 
fidence weighs strongly in favor of retaining the 
tick test restriction on short selling.”); Letter from 
William G. Burns, Vice President & Treasurer, 
American Telephone & Telegraph Company, to 
George A. Fitzsimmons, Secretary, SEC, undated, 
at 2, (‘The current tick rule has provided corporate 
issuers and investors protection over the years.”); 
Letter from William F. Devin, Chairman, Institu- 
tional Advisory Committee on Trading, NYSE, to 
George A. Fitzsimmons, dated April 4, 1977, at 1, 
(“eliminating the up-tick requirements for short 
sales would have... highly undesirable re- 
sults... .”), Letter from James E. Buck, Secre- 
tary, NYSE, to George A. Fitzsimmons, Secretary, 
SEC, dated March 17, 1977, at 1, (“We believe 
the rule continues to be an important means of 
protecting investors and the public interest, pre- 
venting fraudulent and manipulative acts and prac- 
tices, and promoting just and equitable principles 
of trade.”); and Letter from Edward |. O’Brien, 
President, SIA, to SEC, dated April 15, 1977, at 2 
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Commission determined to withdraw its proposed 
revision of the tick test.''4 In addition, the Com- 
mission noted"'S that it is still considering rule pro- 
posals which would establish explicit borrowing re- 
quirements in connection with short sales''® and 
govern short sales (whether on an exchange or in 
the OTC market) prior to and during underwritten 
offerings for cash.''7 


In light of these concerns and the continuing sup- 
port for the regulation of short sales, the Commis- 
sion requests that interested parties provide, by 
July 10, 1981, their views and arguments concern- 
ing whether such regulation is necessary for 
OTC/NMS Securities. In this connection, the Com- 
mission would urge commentators to focus with 
specificity''® on the degree to which the present 





(‘removal of the ‘tick’ test is fraught with practical 
disadvantages which outweigh any theoretical ad- 
vantages which may accrue from such deregula- 
tion’). These letters are contained in the Commis- 
sion’s Public File No. S7-665. 


114See Securities Exchange Act Release No. 
17347 (November 28, 1980), 45 FR 80834. 


"S/d. at 4.n.6, 45 FR at 80834 n.6. 


116See Securities Exchange Act Release No. 
13091 (December 21, 1976) (Proposed Rule 
10b-11 under the Act), 41 FR 56530, 56540. 


117See Securities Exchange Act Release No. 
13092 (December 21, 1976) (Proposed Rule 
10b-21 under the Act and related amendments to 
the Commission’s recordkeeping rules), 41 FR 
56542. 


118The Commission previously has noted the “lack 
of current [information regarding] the pattern of 
short selling ...in the [OTC] market... .” Securi- 
ties Exchange Act Release No. 11276, at 2, 
(March 11, 1975), 40 FR 12522, 12522. Re- 
sponding to that observation, the NASD stated 
that it “would be happy to assist the Commission” 
in obtaining such information. See Letter from 
Donald H. Burns, Secretary, NASD, to George 
Fitzsimmons, Secretary, SEC, dated May 19, 
1975, at 2, contained in the Commission’s Public 
File No. S7-515. 
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regulation of short sales on exchanges can, or 
should, be applied to the OTC markets. For exam- 
ple, in the past, some concern has been ex- 
pressed that, in light of the level of dealer activity 
in the OTC markets,''? OTC market makers might 
require separate treatment under a rule regulating 
OTC short selling.'2° Similarly, it may be that the 
existence of a large number of OTC market mark- 
ers competing in an actively traded OTC security 
may reduce the potential for manipulative short 
selling. Furthermore, it should be noted that many 
of the comments regarding the proposed deregu- 
lation of short sales noted that Rule 10a-1 was 
particularly important to control short selling during 
a primary offering. Accordingly, commentators are 
specifically requested to address whether, if the 
Commission were to adopt proposed Rule 10b-21, 
which would regulate certain short sales during an 
underwritten offering, any additional regulation of 
short sales in OTC securities designated as NMS 
Securities would be necessary. Therefore, com- 
mentators should address whether these, or any 
other concerns, warrant separate treatment of 





119See, e.g., Salomon Letter, supra note 107, at 3. 
Salomon further noted that ‘i]t would certainly be 
feasible to prohibit short sales in [NASDAQ] secu- 
rities below the lowest current independent offer, 
and this could well be an effective substitute for 
the down-tick restriction on listed securities.” /d. at 
5. Compare Proposed Rule 10b-21(c)(2) which 
would, in certain circumstances, preclude OTC 
short sales “below a price Yeth point above the 
highest independent bid displayed in level 2 of 
NASDAQ at the time of the proposed short sale.” 


120 See, e.g., Letter from John L. Watson III, Chair- 
man, and Morton N. Weiss, President, NSTA, to 
George A. Fitzsimmons, Secretary, SEC, dated 
May 25, 1977, at 2; and Letter from Gordon S. 
Macklin, President, NASD, to George A. Fitz- 
simmons, Secretary, SEC, dated March 18, 1977, 
at 3, contained in File No. S7-510. But cf. Letter 
from Donald H. Burns, Secretary, NASD, to 
George Fitzsimmons, Secretary, SEC, dated May 
19, 1975, at 2 (‘We note... that the original 
adoption of short sales regulation was a result of 
manipulative activities engaged in by broker/deal- 
ers.”). Compare Rule 10a-1(e)(5) which provides 
for separate treatment of certain market makers in 
listed securities. 
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OTC short selling activity, once an OTC security 
has been included in a real-time reporting system. 


C. Inclusion of OTC/NMS Securities in CAES 


While proposed Rule 11Aa2-1 did not require that 
OTC/NMS Securities be included in any specific 
market linkage facilities, the Commission did note 
its belief that OTC/NMS Securities eventually 
should participate in most aspects of an NMS. 
Moreover, in the Rule 11Aa2-1 Proposal Release, 
the Commission expressed concern that the pres- 
ent method of OTC trading might not be sufficient 
to achieve various NMS objectives.'*! For exam- 
ple, the Commission specifically noted that the 
present telephonic linkages between OTC market 
markers might not provide an adequate linkage 
among OTC market makers to allow for the effi- 
cient achievement of nationwide price protec- 
tion.'22 In addition, the Commission noted that 
telephonic linkages may not provide the optimal 
environment for a broker-dealer’s compliance with 
his duty of best execution or for fair competition 
among brokers, dealers and market centers.'23 
Finally, the Commission noted that the present 
telephonic linkages may make it more difficult for 
the NASD and the Commission to conduct surveil- 
lance for possible overreaching'?* or manipulation 
in the OTC market.'25 


Most of the commentators on proposed Rule 
11Aa2-1 focused on the designation of NMS Se- 
curities, rather than the Commission’s analysis of 
the OTC trading environment. The NASD, howev- 
er, did address methods by which the OTC trading 
environment might be improved.'2® The NASD 
stated that 





121See Rule 11Aa2-1 Proposal Release, supra 
note 5, at 59-68, 44 FR at 36922-23. 


122See Rule 11Aa2-1 Proposal Release, supra 
note 5, at 59 & n.110, 44 FR at 36922 & n.110. 


123/q. at 64 n.118, 44 FR at 36923 n.118. 
124 See note 51, supra. 
125/q, at 59 n.110, 44 FR at 36922 n.110. 


126|In addition, the NSTA repeated its “desire that 
equal facilities for trading and reporting NMS 
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it has made a commitment to enhance 
its NASDAQ System so as to provide a 
meaningful competitive environment for 
the trading of 19c-3 [S]ecurities as well 
as other NASDAQ securities. These fa- 
cilities would include an order routing 
switch with the [Securities Industry Au- 
tomation Corporation (‘‘SIAC’’)] 
message switch and the [ITS] and an 
automatic execution and order display 
capability.'7 


Subsequently, the NASD has indicated that it an- 
ticipates that its enhanced NASDAQ System (the 
so-called CAES) will begin operation, on a pilot 
basis limited to certain exchange traded securi- 
ties, during 1981. 


The Commission believes that the enhanced 
NASDAQ facilities, as described, are an important 
and positive development in the evolution of an 
NMS for securities traded in the OTC market as 
well as securities included in an integrated trading 
environment. Under the present system of OTC 
trading, which relies upon telephonic communica- 
tions among market makers, various problems 
may develop. For example, the Commission un- 
derstands that, particularly during periods of active 
trading, some OTC market makers may be unable 
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transactions be provided so that no particular mar- 
ket will have an advantage over any other.” 1979 
NSTA Letter, supra note 21, at 2. 


1271979 NASD Letter, supra note 21, at 2 (empha- 
sis supplied). Accord, Letter from Gordon S. 
MACKLIN, President, NASD, to George A. 
Fitzsimmons, Secretary, SEC, at 1, dated July 25, 
1979, contained in Public File No. S7-778. (‘At the 
[NASD] Board’s May [1979] meeting, a commit- 
ment was... made to develop enhanced market 
facilities using the NASDAQ system to provide a 
meaningful competitive environment for the trad- 
ing of listed stocks as well as other NASDAQ se- 
curities. These enhanced facilities include an or- 
der routing switch in NASDAQ linked with the 
SIAC message switch and the [ITS] and an auto- 
matic execution and order display capability in 
NASDAQ.”) and 5 NASDAQ News, at 5-6, dated 
December 1980 (‘While [the CAES] will start with 
selected listed securities, it is indeed our plan to 
include all of the securities in NASDAQ.”). 
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to respond to all telephonic inquiries. In addition, 
under a manual reporting procedure, there may be 
delays between when an order is executed 
telphonically and when it is reported. 


In contrast, under the enhanced NASDAQ System, 
brokers could obtain automatic executions based 
on a firm’s displayed quotations and the System 
could provide for an automated transaction report- 
ing procedure. Furthermore, the enhanced execu- 
tion procedures associated with the CAES also 
may encourage OTC traders to route orders to the 
best displayed quotation (in size) because such an 
execution procedure may provide broker-dealers 
greater assurance that orders so routed will effi- 
ciently receive an execution. In addition, such exe- 
cution procedures may reduce various errors 
which are normally encountered in the manual 
comparison and clearance of transactions.'28 Ac- 
cordingly, while the Commission recognizes that 
the existing telephonic networks may remain nec- 
essary to execute large sized orders, the inclusion 
of OTC/NMS Securities in the CAES should pro- 
vide significant benefits for the handling of smaller 
sized retail orders. 


In light of the benefits which may be expected 
from the inclusion of OTC/NMS Securities in the 
enhanced NASDAQ, the Commission expects that 
the NASD will consider inclusion of some 
OTC/NMS Securities, at least on a pilot basis, in 
its enhanced NASDAQ facilities by 1982. Ultimate- 
ly, the Commission anticipates that it may be pos- 
sible to trade all OTC/NMS Securities through the 
enhanced NASDAQ facilities. 


D. Price Protection 


As early as 1973, the Commission indicated that 
the facilities of an NMS would provide a broker- 
dealer with the ability to ensure that “his custom- 
er’s order [is executed] in the best market avail- 
able.”'29 In the context of exchange traded 





128Moreover, assuming that the enhanced 
NASDAQ will provide the NASD with an improved 
ability to examine the sequence of particular trans- 
actions, it also should improve the NASD’s general 
surveillance capabilities. 


129Policy Statement, supra note 109, at 17, [1973] 


Secs. Reg. & L. Rep. (BNA) No. 196 at D-4. Ac- 
cord, Section 11A(a)(1)(D) of the Act. 
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securities, this goal has been most recently raised 
with respect to ITS “trade-throughs.”'%° In this 
connection, the Commission has taken the posi- 
tion that trade-throughs constitute ‘unacceptable 
behavior” in the evolving NMS.'%' Moreover, the 
Commission has directed the ITS participants to 
take prompt action to resolve the trade-through 
problem's? and, as noted above, the ITS partici- 
pants have agreed ‘‘in principle” to a trade- 
through rule. 


Similarly, once OTC Securities are designated as 
NMS Securities, it also may be appropriate to 
reexamine a_ broker-dealers responsibilities with 
respect to the execution of a customer’s order in 
an OTC/NMS Security. At that time, broker- 
dealers will have readily available to them current 
transaction information and firm quotations with 
size for OTC/NMS Securities. Thus, because the 
NASD already has interpreted its Rules of Fair 
Practice as requiring, not only that a broker “as- 
certain the best inter-dealer market’ for a security, 
but also that a broker execute his customer's order 
“so that the resultant price to the customer is as 
favorable as possible under prevailing market con- 
ditions,”'%° it may be appropriate to expect that, in 
an environment characterized by real-time trans- 
action reporting and firm quotations, a _broker- 
dealer either will route his customer's order to the 
best displayed bid or offer (in size) or will provide 
his customer with a price equal to the best dis- 
played bid or offer (in size). Moreover, the Com- 





130The Commission recently has stated that “[t]he 
term “trade-through” generally refers to the exe- 
cution of an order in one market center at a price 
inferior to that being displayed by another market 
center.” 1980 Rule 10a-1 Adoption Release, supra 
note 110, at 5n.12, 45 FR at 79019 n.12. 


131 January Statement, supra note 11, at 31 n.35, 
43 FR at 20364 n.35. Accord, 1980 Rule 10a-1 
Adoption Release, supra note 110, at 5 n.12 & 45 
FR at 79019 n.12. 


1324980 Rule 10a-1 Adoption Release, supra note 
110, at 11 n.22, 45 at 79020 n.22. 


133NASD, Execution of Retail Transactions in OTC 
Market, NASD, Rules of Fair Practice, Art. Ill, § 1, 
Interpretation 103A, NASD Manual (CCH) § 2151. 
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mission also would expect that, once OTC/NMS 
Securities are included in the enhanced NASDAQ 
System, the NASD would apply its standard with 
increasing rigor because, with respect to securi- 
ties included in the System, broker-dealers would 
have readily available to them an efficient method 
of routing orders based on displayed quotations, 
thereby eliminating the risks entailed in routing an 
order to a displayed quotation rather than exe- 
cuting the order as principal. However, 
irrespective of when OTC/NMS Securities are in- 
cluded in the enhanced NASDAQ System, the 
Commission expects the NASD actively to conduct 
surveillance of trading in OTC/NMS Securities to 
ensure that its members are providing their cus- 
tomers with the best possible execution for their 
orders in light of the availability of transaction in- 
formation and firm quotations. 


E. Unlisted Trading Privileges 


Although the Commission had authority,'°4 from 
1936 to 1964, to grant exchanges unlisted trading 
privileges (“UTP”)'%5 for securities traded exclu- 
sively in the OTC market, this authority was sel- 
dom exercised.'%6 In 1964, this authority was re- 





134Act of May 27, 1936, Pub. L. No. 74-621, ch. 
462, § 1, 49 Stat. 2375, 2375-76 (1936) [Current 
version at 15 U.S.C. § 7817(f) (1976)]. 


135Prior to the enactment of the federal securities 
laws, exchanges had commenced trading in OTC 
securities whenever it was in their “economic self- 
interest... to do so” (Senate Report, supra note 
8, at 18, [1975] U.S. Code Cong. & Ad. News at 
196), although the NYSE had discontinued trading 
of OTC securities in 1910 in response to a recom- 
mendation by the so-called Hughes Commission. 
See Report of the Governor’s Committee on Spec- 
ulation in Securities and Commodities, dated June 
7, 1909, reprinted in, W. van Antwerp, The Stock 
Exchange from Within 413, 425 (1913) (“The un- 
listed department, except for temporary issues, 
should be abolished.’’). 


136F g., Securities Exchange Act Release Nos. 
4173 (October 4, 1948) and 4155 (August 20, 
1948); In re N.Y. Curb Exchange, 22 SEC 159 
(1946); and In re N.Y. Curb Exchange, 18 SEC 
315 (1945). There had been no applications for 
UTP in OTC securities since 1949. SEC, 25th Ann. 
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moved from the Act'?’ in conjunction with the 
imposition of additional disclosure and other obli- 
gations on OTC issuers. Congress, however, in 
adopting the 1975 Amendments, reinstated the 
Commission's authority to grant exchanges UTP 
for OTC securities upon making certain specified 
findings.138 


In explaining the decision to reinstate the Commis- 
sion’s authority to grant UTP for OTC securities, 
the Senate Report noted that such trading “would 
be an appropriate step toward a[n NMS] in which 
investors obtain the benefits and protections of 
both the ‘auction’ and ‘dealer’ systems to the ex- 
tent each is appropriate under the circumstances 
[for] any particular security.”'°° Specifically, the 
Senate Report went further and stated that “[t]he 
Committee views unlisted trading as appropriate 
to a[n NMS] in which all market makers and bro- 
kers are permitted to deal freely with one another 
without unnecessary regulatory constraints such 
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Rep. 74 (1959). In 1962, only four stocks were 
traded pursuant to UTP in OTC securities granted 
by the Commission, although another 183 OTC 
securities traded on an UTP basis pursuant to 
then Section 12(f)(1) of the Act which had allowed 
exchanges to continue trading securities traded on 
an UTP basis prior to March 1, 1934. See SEC, 
28th Ann. Rep. 51-53, 188 (1962). 


137 Securities Acts Amendments of 1964, Pub. L. 
No. 88-467, § 3(b), 78 Stat. 565, 565-66 (1964) 
[current version at 15 U.S.C. § 781(f) (1976)], re- 
printed in, [1964] U.S. Code Cong. & Ad. News 
646, 647-48. 


1384975 Amendments, Pub. L. No. 94-29, § 8(1), 
89 Stat. 97, 117-18, [codified at 15 U.S.C. § 787/(f) 
(1976)], reprinted in, [1975] U.S. Code Cong. & 
Ad. News 97, 117-18. 


139Senate Report, supra note 8, at 20, [1975] U.S. 
Code Cong. & Ad. News at 198. These views and 
those quoted immediately below in the text are in 
accord with congressional studies prior to the en- 
actment of the 1975 Amendments. See Senate 
Comm. on Banking, Housing & Urb. Affs., Report 
to Accompany S. 2519: National Securities Mar- 
ket System Act of 1974, 93d Cong., 2d Sess., S. 
Rep. No. 93-865, at 15-16 & 49; and Senate 
Study, supra note 75, at 126-35. 
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as the NYSE’s Rule 394(b),”'4° i.e., off-board trad- 
ing restrictions. 


Despite this general endorsement of UTP for OTC 
securities, the Senate Report expressed concern 
that 


[uJntil substantial progress has been 
made toward the development of such 
a[n NMS,] the ability of an exchange to 
commence unlisted trading in an OTC 
security might well decrease rather than 
increase competition. [T]herefore Sec- 
tion 12(f)(2) directs the SEC to consider 
carefully the progress that has been 
made toward the development of ajn 
NMS before granting UTP for OTC se- 
curities. }'41 


The Commission also has been concerned that 
the grant of UTP for OTC securities should be 
accompanied by “the implementation of those 
technical elements of a[n NMS] necessary to en- 
sure that trading in those [S]ecurities occurs under 
competitively fair circumstances and in a manner 
consonant with the principles of a[n NMS].”'42 In 
addition, the Commission would not be prepared 
to take such action if it resulted in the imposition of 
regulatory restrictions on the OTC market which 
might actually result in a reduction of competi- 
tion.143 To that end, the Commission stated, in the 
Rule 11Aa2-1 Proposal Release, it would be ap- 





140 Senate Report, supra note 8, at 20, [1975] U.S. 
Code Cong. & Ad. News at 198. 


141 Id. 


142 January Statement, supra note 11, at 45-46, 43 
FR at 4361 (footnote omitted). See Rule 11Aa2-1 
Proposal Release, supra note 5, at 58. n.109, 44 
FR at 36922 n.109. 


143 Section 12(f)(2) of the Act states that the Com- 
mission “shall not grant” UTP for OTC securities 
“if any rule of the... exchange making 
application... would unreasonably impair the 
ability of any dealer to solicit or effect transactions 
in such security for his own account, or would un- 
reasonably restrict competition among dealers in 
such security or between such dealers, acting in 
the capacity of market makers who are specialists 
and such dealers who are not specialists.” 
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propriate to evaluate whether exchanges should 
be granted UTP for OTC/NMS Securities once ex- 
isting exchange off-board trading restrictions were 
not applicable to those Securities.1*4 


While most of the comments on proposed Rule 
11Aa2-1 focused on the designation process, the 
NASD, although not objecting to the grant of UTP 
for OTC securities,'45 endorsed the Commission's 
position that exchange off-board trading restric- 
tions should not be applied to OTC/NMS Securi- 
ties which have been granted UTP.'46 Similarly, 
although the Commission anticipates considering 
in the future whether exchanges should be 
granted UTP for OTC/NMS Securities, the Com- 
mission is concerned that the necessary technical 
elements to ensure fair competition and the pro- 
tection of investors be in place before UTP for 
OTC securities is granted. Specifically, the Com- 
mission believes it would not be appropriate to 
grant UTP for OTC/NMS Securities until it has had 
an opportunity to evaluate (1) the effects of trans- 
action reporting on OTC/NMS Securities; (2) the 
effects of an automated interface between the en- 
hanced NASDAQ facilities and the ITS;147 and (3) 
the effects of trading exchange-traded securities 
in an environment free of off-board trading restric- 
tions.148 





144Rule 11Aa2-1 Proposal Release, supra note 5, 
at 10 n.20 & 58 n. 109, 44 FR at 36913 n.20 & 
36922 n.109. Accord, January Statement, supra 
note 11, at 46 n.63, 43 FR at 4361 n.63. 


1451979 NASDLetter, supra note 21, at 4 (“As the 
[NMS] develops, securities which are traded ex- 
clusively in the [OTC] market may become the 
subject of [UTP] on exchanges.”). Accord, 1979 
NSTA Letter, supra note 21, at 2. 


1461979 NASD Letter, id. Accord, 1979 NSTA Let- 
ter, id. 


147See note 102, supra. The Commission recently 
has published for public comment a proposed or- 
der to require the implementation of such an inter- 
face. See Securities Exchange Act Release No. 
17516 (February 5, 1981), 46 _. 


148Of course, OTC/NMS Securities granted UTP 
would not be subject to off-board trading restric- 
tions, because those Securities would be subject 
to the provisions of Rule 19c-3 under the Act. As a 
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IV. Effects on Competition 


Section 23(a)(2) of the Act'*? requires the Com- 
mission, in adopting rules under the Act, to consid- 
er the anticompetitive effects of such rules, if any, 
and to balance any anticompetitive impact against 
the regulatory benefits gained in terms of fur- 
thering the purposes of the Act. The Commission 
has examined Rule 11Aa2-1 and the related 
amendments to Rule 11Aa3-1 in light of the 
standards cited in Section 23(a)(2) and concludes 
that adoption of the Rule and amendments will not 
impose any burden on competition not necessary 
or appropriate in furtherance of the purposes of 
the Act. The Commission is aware of the view that 
inclusion of OTC/NMS Securities in the NMS dis- 
closure facilities might adversely affect the liquidi- 
ty of the markets for those Securities. Indeed, the 
Commission specifically requested, in the Rule 
11Aa2-1 Proposal Release,'*° commentators to 
address this issue. Nevertheless, the Commission 
did not receive any commentary which reaffirmed 
the significance of this concern. Moreover, as dis- 
cussed in detail above, the Commission believes 
that, on balance, any such effect is outweighed by 
the substantial benefits provided by disclosure of 
transaction and quotation information.'5' 





general matter, Rule 19c-3(a) would apply to, 
among others, “any reported security...as to 
which [UTP] on [an] exchange” has been extend- 
ed since April 26, 1979. In this connection, it 
should be noted that the Commission is still con- 
sidering applications by an issuer to delist its se- 
curities from an exchange and by the exchange to 
obtain UTP in those securities, if the Commission 
grants the application to delist. See Securities Ex- 
change Act Release No. 16454 (December 27, 
1979), 19 S.E.C. Doc. 16. Most recently, the Com- 
mission has extended various temporary exemp- 
tions which allow the security to be traded both on 
the exchange and in the OTC market and indi- 
cated its intention to resolve this matter by March 
31, 1981. See Securities Exchange Act Release 
No. 17398 (December 22, 1980), 21 S.E.C. Doc. 
Vt2t. 


149415 U.S.C. § 78w(a)(2). 


1580See Rule 11Aa2-1 Proposal Release, supra 
note 5, at 68-69, 45 FR at 36923. 


151 See text accompany notes 47-68, supra. 
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V. Text of Rule and Rule Amendments 


The Securities and Exchange Commission hereby 
adopts Rule 11Aa2-1'5* and amends Rule 
11Aa3-11'53 pursuant to its authority under the Se- 
curities Exchange Act of 1934,'54 and particularly 
Sections 2, 3, 6, 9, 10, 11, 11A, 15, 15A, 17 and 
23 thereof.155 


Title 17, Chapter Il, of the Code of Federal Regu- 
lations is amended as follows: 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934. 


A. By adding § 240.11Aa2-1 to read as follows: 


§ 240.11Aa2-1 Designation of National Market 
System Securities. 


(a) Definitions. For purposes of this section, 


(1) The term “national market system security” 
shall mean any equity security which is designated 
as qualified for trading in a national market system 
(or any facility or subsystem thereof) pursuant to 
this section. 


(2) The term “registered equity security” shall 
mean any equity security which is (i) registered 
pursuant to section 12(b) or 12(g) of the Act, (ii) is- 
sued by an insurance company meeting the condi- 
tions of section 12(g)(2)(G) of the Act, or (iii) regis- 
tered under the Securities Act of 1933 and issued 
by a closed-end investment management compa- 
ny registered under section 8 of the Investment 
Company Act of 1940. 


(3) The term “NASDAQ security” shall mean any 
registered equity security which is not listed or ad- 





18217 CFR § 240.11Aa2-1. 
18347 CFR § 240.11Aa3-1. 


15415 U.S.C. §§ 78a et seq., as amended by Pub. 
L. No. 94-29, 89 Stat. 97 (June 4, 1975), reprinted 
in [1975] U.S. Code Cong. & Ad. News 97. 


18515 U.S.C. §§ 78b, 78c, 78f, 78i, 78j, 78k, 
78k-1, 780, 780-3, 78q and 78w. 
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mitted to unlisted trading privileges on a national 
securities exchange (‘exchange’) and for which 
quotation information is disseminated in the 
NASDAQ electronic inter-dealer quotation system 
(“NASDAQ”). 


(4) The term ‘“‘“NASDAQ market maker,’ when 
used with respect to a particular NASDAQ securi- 
ty, shall mean any dealer (other than a person 
making markets exclusively in odd-lots) which 
holds itself out as being willing to buy and sell that 
security for its own account on a regular and con- 
tinuous basis otherwise than on an exchange in 
amounts of less than block size and which is au- 
thorized to disseminate its quotations for that se- 
curity in NASDAQ and makes such quotations 
available through that system on a regular and 
continuous basis. 


(5) The term “price per share” for a particular 
business day with respect to a NASDAQ security 
shall mean the highest bid price displayed on Lev- 
el 2 of NASDAQ at 4:00 p.m. Eastern time. 


(6) The term “designation plan” shall mean any 
plan for establishing, maintaining and adminis- 
tering (i) procedures for designating NASDAQ se- 
curities as national market system securities in ac- 
cordance with the standards set forth in paragraph 
(c) of this section, (ii) maintenance criteria for na- 
tional market system securities, and (iii) proce- 
dures for revoking or suspending the designation 
of a national market system security upon failure 
to meet established maintenance criteria or upon 
other specified events. 


(7) The term “effective designation plan’ shall 
mean any designation plan approved by the Com- 
mission pursuant to this section. 


(8) The terms “quotation” and “quotation informa- 
tion’ shall have the meaning provided in 
§ 240.11Ac1-2 (Rule 11Ac1-2 under the Act). 


(9) The term ‘qualification date” shall mean 


(i) the effective date of paragraph (b) of 
this section, and 


(ii) the last business day of each calen- 
dar quarter thereafter. 


(b) Designation criteria. 
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(1) Any NASDAQ security which on the most re- 
cent qualification date meets each of the criteria 
set forth in paragraph (b)(4)(i) of this section (“Tier 
| Criteria’) is hereby designated as a national mar- 
ket system security, such designation to be effect- 
ive without further action on the tenth business 
day following such qualification date. 


(2) Any NASDAQ security not described in para- 
graph (b)(1) of this section which substantially 
meets the criteria set forth in paragraph (b)(4)(ii) 
of this section (‘Tier 2 Criteria”) shall be desig- 
nated as national market system securities upon 
application of the issuer of such security in ac- 
cordance with the terms of an effective designa- 
tion plan. Determinations that particular NASDAQ 
securities substantially meet the Tier 2 Criteria 
shall be made by the National Association of Se- 
curities Dealers, Inc. (“NASD”), and designations 
made pursuant to this paragraph (b)(2) shall be- 
come effective, in accordance with the terms of 
such effective designation plan. 


(3) Any security designated as a national market 
system security pursuant to this section shall be 
deemed qualified for trading in a national market 
system (or any facility or subsystem thereof) so 
long as its designation remains effective. The ef- 
fectiveness of any designation pursuant to para- 
graphs (b)(1) or (b)(2) of this section with respect 
to a security shall terminate 


(i) If the designation of such security is 
revoked, or during any period the desig- 
nation of such security has been sus- 
pended, by the NASD in accordance 
with the terms of an effective designa- 
tion plan, or 


(ii) If such security becomes listed and 
registered, or admitted to unlisted trad- 


ing privileges, on an exchange. 


(4)(i) Tier 1 criteria. 


(A) The issuer of the security has net tangible as- 
sets of at least $2,000,000 and capital and surplus 
of at least $1,000,000. 


(B) There are at least 1,200 holders of record of 
100 shares or more and at least 500,000 shares 
held by persons other than directors, or persons 
owning of record or beneficially 10 per cent or 
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more of the outstanding shares of the security 
(“publicly held shares’’). 


(C) The market value of publicly held shares is at 
least $5,000,000. 


(D) The price per share on each of the ten busi- 
ness days preceding thie most recent qualification 
date is $10 or more. 


(E) The average volume of trading per month dur- 
ing the six month period preceding the most recent 
qualification date is 600,000 shares or more. 


(F) At least four dealers act as NASDAQ market 
makers with respect to the security on at least 90 
per cent of the business days during the six month 
period preceding the most recent qualification 
date. 


(ii) Tier 2 criteria. 


(A) The issuer of the security has net tangible as- 
sets of at least $2,000,000 and capital and surplus 
of at least $1,000,000. 


(B) There are at least 400 holders of record of 100 
shares or more and at least 250,000 publicly held 
shares. 


(C) The market value of publicly held shares is at 
least $3,000,000. 


(D) The price per share on each of the ten busi- 
ness days prior to the date of application by the is- 
suer is $5 or more. 


(E) The average volume of trading per month for 
the six month period preceding the date of appli- 
cation by the issuer is 100,000 shares or more. 


(F) At least four dealers act as NASDAQ market 
makers with respect to the security on at least 70 
per cent of the business days during the six month 
period preceding the date of application by the is- 
suer. 


Instructions. 1. The computations required by 
(i)(A) and (ii)(A) shall be taken from the issuer’s 
most recent annual report on Form 10-K 
(§ 249.310 of this chapter) filed with the Commis- 
sion pursuant to section 13 or 15(d) of the Act. 2. 
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The computations required in (ii)(B) and (ii)(C) 
shall be as of the date of application of the issuer. 
3. Determinations of beneficial ownership for pur- 
poses of (i)(B) and (ii)(B) shall be made in accord- 
ance with § 240.13d-3 (Rule 13d-3 under the Act). 


(c) Filing of designation plan. 


(1) On or before July 15, 1981, the NASD shall file 
with the Commission a designation plan with re- 
spect to NASDAQ securities designated or eligible 
for designation as national market system securi- 
ties pursuant to this section. Such plan shall spec- 
ify, at a minimum: 


(i) Procedures for applications for desig- 
nation filed by.issuers with respect to 
NASDAQ securities (including time lim- 
its with respect to action with respect to 
such applications); 


(ii) Procedures for determining whether 
particular NASDAQ securities substan- 
tially meet the Tier 2 Criteria and for 
designating such securities as national 
market system securities following such 
determinations; 


(iii) Appropriate maintenance criteria for 
securities designated as national mar- 
ket system securities pursuant to this 
section; 


(iv) Procedures and criteria for revoking 
or suspending the designation of a na- 
tional market system security; 


(v) Procedures and mechanisms for 
providing to brokers, dealers, self- 
regulatory organizations, investors and 
the Commission a list of those securi- 
ties designated as national market sys- 
tem securities pursuant to this section 
and for updating that list within ten busi- 
ness days of each qualification date or 
more often as necessary. 


(2) The NASD may proposed an amendment to its 
designation plan by filing with the Commission the 
text of such amendment, together with a statement 
of the purpose of such amendment. 


(d) Effectiveness of designation plan. 
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(1) The Commission shall publish notice of the fil- 
ing of the designation plan, or any proposed 
amendment thereto, together with the terms of 
substance of the filing or a description of the sub- 
jects and issues involved, and shall provide inter- 
ested persons an opportunity to submit written 
comments. No designation plan, or amendment 
thereto, shall become effective unless approved 
by the Commission or otherwise permitted in ac- 
cordance with paragraph (d)(3) of this section. 


(2) Within 120 days of the date of publication of 
notice of the filing of a designation plan or any 
amendment thereto, or within such longer period 
as the Commission may designate up to 180 days 
of such date if it finds such longer period to be ap- 
propriate and publishes its reasons for so finding 
or as to which the NASD consents, the Commis- 
sion shall, by order, approve such plan or amend- 
ment, with such changes or subject to such condi- 
tions as the Commission may deem necessary or 
appropriate, if it finds that such plan or amend- 
ment is necessary or appropriate in the public in- 
terest, for the protection of investors and the main- 
tenance of fair and orderly markets, to remove 
impediments to, and perfect the mechanisms of, a 
national market system, or otherwise in further- 
ance of the purposes of the Act. 


(3) A proposed amendment to an effective desig- 
nation plan may be put into effect upon publication 
of notice of such amendment if designated by the 
NASD as involving solely technical or ministerial 
matters or concerned solely with the administra- 
tion of the plan. At any time within 60 days of the 
date of publication of notice of any such amend- 
ment, the Commission may summarily abrogate 
the amendment and require that such amendment 
be refiled in accordance with paragraph (c)(2) of 
this section and reviewed in accordance with para- 
graph (d)(2) of this section, if it appears to the 
Commission that such action is necessary or ap- 
propriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the pur- 
poses of the Act. 


(4) Notwithstanding the provisions of paragraph 
(d)(1) of this section, a proposed amendment to an 
effective designation plan may be put into effect 
summarily upon publication of notice of such 
amendment, on a temporary basis not to exceed 
120 days, if the Commission finds that such action 
is necessary in the public interest, for the protec- 
tion of investors or the maintenance of fair and or- 
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derly markets, to remove impediments to, and per- 
fect the mechanisms of, a national market system 
or otherwise in furtherance of the purposes of the 
Act. 


(5) The NASD shall comply with the terms of any 
effective designation plan filed by it pursuant to 
paragraph (c) of this section. 


(e) Appeals. The Commission may, in its discre- 
tion, entertain appeals in connection with any ef- 
fective designation plan as follows: 


(1) Any action or failure to act by the NASD in con- 
nection with an effective designation plan regard- 
ing either the designation of a security or the revo- 
cation or suspension of any such designation shall 
be subject to review by the Commission, on its 
own motion or upon application by any person ag- 
grieved thereby (including, but not limited to, bro- 
kers, dealers, and issuers) filed with the Commis- 
sion within 30 days after notice of such action or 
failure to act or within such longer period as the 
Commission may determine. 


(2) Application to the Commission for review, or 
the institution of review by the Commission on its 
own motion, shall not operate as a stay of any 
such action unless the Commission determines 
otherwise, after notice and opportunity for a hear- 
ing on the question of a stay (which hearing may 
consist only of affidavits or oral arguments). 


(3) In any proceeding for review, if the Commis- 
sion, after appropriate notice and opportunity for 
hearing (which hearing may consist solely of the 
record of any proceedings conducted in connec- 
tion with such action or failure to act and an oppor- 
tunity for the presentation of reasons supporting or 
opposing such action or failure to act) and upon 
consideration of such other data, views and argu- 
ments as it deems relevant, finds that the action or 
failure to act is in accordance with the applicable 
provisions of such plan and that the applicable 
provisions are, and were, applied in a manner con- 
sistent with the public interest, the protection of in- 
vestors, the maintenance of fair and orderly mar- 
kets, and the removal of impediments to, and 
perfection of the mechanisms of, a national market 
system, the Commission, by order, shall dismiss 
the proceeding. If the Commission does not make 
any such finding, or if it finds that such action or 
failure to act imposes any burden on competition 
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not necessary or appropriate in furtherance of the 
purposes of the Act, the Commission, by order, 
shall set aside such action and/or require such ac- 
tion with respect to the matter reviewed as the 
Commission deems necessary in the public inter- 
est, for the protection of investors and the mainte- 
nance of fair and orderly markets, or to remove im- 
pediments to, and perfect the mechanisms of, a 
national market system. 


(f) Exemptions. The Commission may exempt 
from any provision of this section, either uncondi- 
tionally or on specified terms and conditions, the 
NASD or any security if the Commission deter- 
mines that such exemption is consistent with the 
public interest, the protection of investors, the 
maintenance of fair and orderly markets and the 
removal of impediments to, and perfection of the 
mechanisms of, a national market system. 


(g) Effective dates: The effective date of this sec- 
tion shall be April 1, 1981, except for paragraph 
(b)(1) which shall become effective on January 15, 
1982, and paragraph (b)(2) which shall become ef- 
fective on August 1, 1982. 


* * * 


[Secs. 2, 3, 6, 9, 10, 11, 15, 17 and 23, Pub. L. 
No. 78-291, 48 Stat. 881, 882, 885, 891, 895, 897 
and 901, as amended by Secs. 2, 3, 4, 11, 14 and 
18, Pub. L. No. 94-29, 89 Stat. 97, 104, 121, 137 
and 155 [15 U.S.C. §§ 78b, 78c, 78f, 78i, 78j, 78k, 
780, 78q and 78w); Sec. 15A, as added by Sec. 1, 
Pub. L. No. 75-719, 52 Stat. 1070, as amended by 
Sec. 12, Pub. L. No. 94-29, 89 Stat. 127 (15 
U.S.C. § 780-3); Sec. 11A, as added by Sec. 7, 
Pub. L. No. 94-29, 89 Stat. 111 (15 U.S.C. 
§ 78k-1)] 


B. By amending paragraphs (b)(1) and (b)(4)(i) of 
§ 240.11Aa3-1 to read as follows: 


§ 240.11Aa3-1 Dissemination of transaction re- 
ports and last sale data with respect to transac- 
tions in reported securities. 


(DD) 


(1) Every exchange shall, with respect to transac- 
tions in listed equity securities executed through 
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its facilities, and every association shall, with re- 
spect to (i) transactions in listed equity securities 
executed by its members otherwise than on an ex- 
change and (ii) transactions in non-listed national 
market system securities, file with the Commission 
a transaction reporting plan. 


* * * 


(i) Reporting requirements with respect to transac- 
tions in listed equity securities or non-listed na- 
tional market system securities, for any broker or 
dealer subject to the plan; 


* * * * * 


[Secs. 2, 3, 6, 9, 10, 11, 15, 17 and 23, Pub. L. 
No. 78-291, 48 Stat. 881, 882, 885, 889, 891, 895, 
897, and 901, as amended by Secs. 2, 3, 4, 11, 14 
and 18, Pub. L. No. 94-29, 89 Stat. 97, 104, 121, 
137 and 155 (15 U.S.C. §§ 78b, 78c, 78f, 78i, 78), 
780, 78q and 78w); Sec. 15A, as added by sec. 1, 
Pub. L. No. 75-719, 52 Stat. 1070, as amended by 
sec. 12, Pub. L. No. 94-29, 89 Stat. 127 (15 
U.S.C. § 780-3); sec. 11A, as added by sec. 7, 
Pub. L. No. 94-29, 89 Stat. 111 (15 U.S.C. 
§ 78k-1)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17550/February 17, 1981 


In the Matter of 

New York Stock Exchange, Inc. 
Eleven Wall Street 

New York, New York 10006 
(SR-NYSE-80-45) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 8, 1980, the New York Stock Ex- 
change, Inc. filed with the Commission, pursuant 
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to Section 19(b)(1) of the (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change 
which amends its Rule 91 to exempt transactions 
involving DOT’ orders from the requirement that a 
specialist must confirm with the member on the 
floor each transaction in which the specialist takes 
or supplies securities named in an order that he 
holds as agent for the member. The present con- 
firmation procedure will be replaced by an 
exception-type process which would give the 
member the right to reject any DOT trade by noti- 
fying the specialist in writing promptly after the 
member organization has received a report on the 
transaction. Orders not submitted through the 
DOT system will continue to be subject to the 
present written confirmation procedure. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17414, (January 5, 1981), SEC Docket Vol 21, p. 
1250 (January 9, 1981) and by publication in the 
Federal Register 46 FR 2449 (January 9, 1981). 
No comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT iS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to the delegated authority. 


George A. Fitzsimmons 
Secretary 





'DOT is the Designated Order Turnaround System 
which electronically delivers directly to the trading 
post for a stock, orders transmitted to the Ex- 
change by member organizations subscribing to 
the service. DOT presently handles market orders 
up to 299 shares and day limit orders up to 500 
shares. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17551/February 17, 1981 


In the Matter of the 


New York Stock Exchange, Inc. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-80-42) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 15, 1980, the New York Stock Ex- 
change, Inc. (“NYSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’”) and Rule 19b-4 thereunder, copies of a 
proposed rule change which would provide that no 
NYSE specialist should be in a control relationship 
with respect to any company in whose stock he is 
registered as a specialist and further that any 
NYSE specialist should avoid acquiring more than 
5 percent of any stock in which he is registered as 
a specialist.' These provisions applying whether 
the specialist holds the securities for investment, 
trading, or any other purpose. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17431, January 9, 1981) and by publication in the 
Federal Register (46 FR 4014, January 16, 1981). 
No comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 





'Portions of this rule filing have been part of the 
NYSE’s rules (Rule 460.10) since July 1978 but 
there is a question whether the language was duly 
approved by the NYSE Board of Directors 
(“Board”). To eliminate this problem the NYSE 
Board formally approved the subject language at 
its meeting on September 4, 1980. 
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proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17552/February 17, 1981 


In the Matter of Applications of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (‘“Phix’) has 
filed applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1[17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following securities which are listed on 
another national securities exchange:' 


Cominco Ltd. 
Common Stock, No Par Value (File 
No. 7-5848) 


International Flavors & Fragrances, Inc. 
Common Stock, $.12% Par Value 
(File No. 7-5847) 


The Commission finds that approval of the Phix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 





'Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 10032 (Jan- 
uary 30, 1981). The Commission has received no 
comments with respect to these applications. 
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vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the Phix is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations, thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the Phix are executed at prices which 
are reasonably related to those occuring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17553/February 17, 1981 


A notice has been issued giving interested per- 
sons until March 10, 1981 to comment on the ap- 
plication of SYSCO CORPORATION to withdraw 
its common stock ($1 par value) frorn listing and 
registration on the American Stock Exchange. 
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SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 17554/February 18, 1981 


Admin. Proc. 
File No. 3-6008 


In the Matter of 


DONALDSON, LUFKIN & JENRETTE, INC. 
140 Broadway 
New York, New York 


ORDER INSTITUTING PROCEEDINGS PURSU- 
ANT TO SECTION 15(c)(4) OF THE SECURITIES 
EXCHANGE ACT OF 1934 AND FINDINGS AND 
ORDER OF THE COMMISSION 


The Commission deems it appropriate that pro- 
ceedings be instituted against Donaldson, Lufkin & 
Jenrette, Inc., (““DLJ’’), pursuant to Section 
15(c)(4) of the Securities Exchange Act of 1934 
(the “Exchange Act’),'! to determine whether cer- 
tain of DLJ’s filings with the Commission failed to 
comply, in any material respect, with the require- 
ments of Sections 12 and 13 of the Exchange Act 
and the rules and regulations promulgated there- 
under. 


Simultaneously with the institution of these pro- 
ceedings, DLJ has submitted an Offer of Settle- 
ment for the purpose of disposing of the issues 
raised in these proceedings. Under the terms of its 
Offer of Settlement, DLJ, solely for the purpose of 





Section 15(c)(4) of the Exchange Act provides: 


“If the Commission finds, after notice 
and opportunity for hearing, that any 
person subject to the provisions of sec- 
tion 12, 13, or subsection (d) of section 
15 of this title or any rule or regulation 
thereunder has failed to comply with 
any such provision, rule, or regulation in 
any material respect, the Commission 
may publish its findings and issue an or- 
der requiring such person to comply 
with such provision or such rule or regu- 
lation thereunder upon such terms and 
conditions and within such time as the 
Commission may specify in such order.” 
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these proceedings, without admitting or denying 
any of the facts, findings or other statements set 
forth herein, consents to issuance of the Findings 
and Order of the Commission, with the express 
understanding that nothing herein shall constitute 
an admission, a denial or an adjudication as to 
DLJ or any other person. 


The Commission has determined that it is appro- 
priate and in the public interest to accept the Offer 
of Settlement of DLJ and, accordingly, is issuing 
this Order. 


A. INTRODUCTION 


DLJ is a Delaware corporation with its principal of- 
fice at 140 Broadway, New York, New York. DLJ’s 
common stock is registered with the Commission 
pursuant to Section 12(b) of the Exchange Act and 
is listed for trading on the New York Stock Ex- 
change. As of December 31, 1979, DLJ had 
8,751,244 shares of common stock outstanding 
held by 7,810 shareholders of record and recorded 
assets of $2.5 billion. DLU reported net earnings of 
$3.8 million for its fiscal year ended December 31, 
1979. 


DLJ provides brokerage and asset management 
services to institutional, corporate and individual 
investors. Its principal business is as a broker and 
dealer in securities which is carried on through a 
wholly-owned subsidiary, Donaldson, Lufkin & 
Jenrette Securities Corporation (“DLJ Securities’). 
DLJ also conducts real estate activities through a 
wholly-owned subsidiary, DLJ Real Estate, Inc. 
(“DLJ Real Estate’). 


The Commission is instituting this proceeding in 
connection with certain of DLJ’s filings with the 
Commission, during the period from December 31, 
1973, to the date of this Order in order to deter- 
mine whether such filings contained adequate and 
accurate disclosure, concerning that portion of 
DLJ’s earnings (losses) which resulted from unre- 
alized appreciation or depreciation of certain long- 
term investments and that portion of its earnings 
(losses) which resulted from unrealized apprecia- 
tion or depreciation of short term marketable secu- 
rities held for sale in the ordinary course of busi- 
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ness. The proceeding is also instituted to 
determine whether DLJ made adequate and accu- 
rate disclosures, during the period from March 
1975, to the date of this Order, in certain filings, 
concerning a plan adopted by DLJ to dispose of 
the DLJ’s investment in Meridian Investing and 
Development Corporation, (‘Meridian’), a subsidi- 
ary of DLJ. 


B. LONG TERM CORPORATE DEVELOPMENT 
ASSETS 


As part of its business operations, which DLJ de- 
scribes as “development banking,’ DLJ acquires 
certain Long Term Corporate Development Assets 
(“LTCD assets” or “LTCD investments’). The 
LTCD investments consist of partnership shares, 
securities positions and other interests in organi- 
zations with which DLJ works to enhance the 
value of the investments over a five to six year pe- 
riod for profitable disposal, usually through an of- 
fering of securities to the public. DLJ invests with 
its clients and takes an active part in developing 
and managing these organizations, frequently 
controlling them through ownership positions or 
voting agreements. DLJ’s securities positions in 
any of these organizations are almost always re- 
stricted as to immediate sale or are otherwise not 
readily marketable. DLJ also has marketable se- 
curities positions, but the vast majority of these 
are held by DLJ Securities, DLJ’s wholly-owned 
broker-dealer subsidiary, and are held for sale in 
the ordinary course of its broker-dealer business. 


In valuing both its LTCD investments and its mar- 
ketable securities for financial statement pur- 
poses, DLJ has utilized the Audit Guide for Audits 
of Brokers and Dealers in Securities(The 
“Guide’”’), since its promulgation by the AICPA in 
1973. Following the Guide, DLJ’s management 
has valued all of DLJ’s securities positions at esti- 
mated “fair value”, which is defined in the Guide 
as market value for freely tradable (marketable) 
securities and as estimated fair value for restricted 
(not readily marketable) securities, such as those 
carried in DLJ’s LTCD account. Pursuant to the 
Guide, unrealized appreciation or depreciation in 
the fair value of the LTCD investments, as well as 
in the market value of freely tradable securities, 
has been periodically taken into DLJ’s revenues. 
Since 1973, unrealized appreciation or deprecia- 
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tion of DLJ’s LTCD investments, prior to deduction 
for direct costs and overhead attributable to such 
operations, has accounted for a substantial portion 
of DLJU’s reported pre-tax income.? 


Financial Statement Disclosure 


In its financial statements, from December 31, 
1973, to December 31, 1977, DLJ combined the 
amount of unrealized appreciation (depreciation) 
resulting from marketable securities held as inven- 
tory by DLJ Securities, with the unrealized appre- 
ciation (depreciation) resulting from LTCD invest- 
ments held by DLJ, which primarily consisted of 
not readily marketable securities. The Commission 
believes that DLJ failed adequately to disclose the 
separate amount of unrealized earnings or losses 
resulting from each of these two distinct types of 
investment activities, and instead aggregated such 
revenues, until after the staff of the Commission 
inquired into this matter in 1978.° The language of 
the Guide, however, apprised issuers of the need 
to disclose periodic increases in unrealized appre- 


2(thousands): 


ciation (depreciation) in securities held in “invest- 
ment accounts”, such as DLJ’s LTCD account,4 


3In DLJ’s Annual Report on Form 10-K for fiscal 
years 1973 through 1979, one of the Supplemen- 
tal Notes to Financial Statements of the Registrant 
(DLJ), contained separate disclosure of unrealized 
appreciation (depreciation) of the LTCD assets 
held by the Registrant. This disclosure included 
substantially all of the LTCD assets held by DLJ 
on a consolidated basis. 


4“Investment accounts” are defined in the Guide 
as “[iJnvestments of all types other than those 
carried in trading accounts (including venture capi- 
tal investments in securities, oil and gas leases, 
and real estate) both marketable and not readily 
marketable. 


“Trading accounts” are defined in the Guide as 
“[glenerally marketable securities (stocks, corpo- 
rate bonds, United States Government securities, 


Increase Realized 


(Decrease) Gains 


in Unrealized (Losses)* Total LTCD Total 


Appreciation on Sale 
(Depreciation) of LTCD 
of LTCD Assets Assets 





(a) (b) 


$1,559 $ (654) 
(4,820) (625) 
5,247 (689) 


1,488 938 
3,477 5,574 
712 2,817 
(3,274) 3,607 
$4,389 $12,968 


*“Realized Gains (Losses) on Sale of LTCD As- 
sets” are recognized on the sale or disposal of 
LTCD investments. The realized gain or loss 
equals the difference between the sale price and 
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Gains (Losses) Pre-tax 

Included in Income 

Income (Loss) 
(a & b) 





$ 905 $8,258 
(5,445) (17,061) 
4,558 4,846 
2,426 6,224 
9,051 450 
3,529 3,971 
2,333 6,14 

$17,357 12,630 


the original cost of the investment, without taking 
into consideration any previously recorded unreal- 
ized appreciation or depreciation. 
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separately from that attributable to marketable se- 
curities held in trading accounts.°® 


DLJ has instead aggregated the net unrealized ap- 
preciation or depreciation in its LTCD investment 
account with the results from its trading account. 
As a result there was not adequate disclosure of 
the fact that a significant amount of the total unre- 
alized appreciation (depreciation) reported re- 


FOOTNOTE, Continued 


state and municipal bonds, commercial paper, 
etc., or commodities) carried in inventory and held 
for sale in the ordinary course of business.” 
(Guide, p. 55) 


According to the definitions in the Guide, DLJ’s 
LTCD investments, consisting mostly of not readily 
marketable venture capital type securities posi- 
tions, comprise an “investment account’, whereas 
the vast majority of DLJ’s marketable securities 
are clearly held in its “trading account.” 


5In a note to the sample consolidated statement of 
income and retained earnings included in the 
Guide on pages 162 and 163, it is stated that: 


“The amount of the change in unreal- 
ized gains and losses attributable to 
marketable securities which have been 
valued at market quotations as well as 
securities and investments not readily 
marketable which have been valued at 
fair value by management should be 
disclosed, if material.” 


See also the Guide at page 60 where it is stated: 


“The increase or decrease in net unreal- 
ized appreciation or depreciation in in- 
vestment accounts included in results of 
operations should be disclosed if signifi- 
cant .... The statement of income 
should disclose separately the principal 
sources of the brokerage concern’s rev- 
enues such as brokerage commissions, 
trading profits or losses, investment 
profits or losses, underwriting profits or 
losses, fee income, dividends and inter- 
est, etc.” (Emphasis supplied). 
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sulted from not readily marketable LTCD invest- 
ments alone.® 


DLJ’s practice of combining in its financial state- 
ment disclosure the unrealized appreciation (de- 
preciation) of its marketable securities and not 
readily marketable LTCD investments, has made it 
more difficult for DLU’s shareholders to determine 
the nature of each of these two distinct activiities, 
the respective effects of these activities on the op- 
erations of DLJ, and the ability or inability of DLJ 
readily to convert the unrealized appreciation re- 
sulting from each separate activity into realized 
earnings.’ 


Management's Discussion and Analysis of the 
Summary of Operations (‘‘Management’s Dis- 
cussion’) 


In 1974, the Commission promulgated Accounting 
Series Release No. 159, which contained the re- 
quirement, in Guide 1, for management of com- 
panies to discuss the results of operations for the 
current and previous years in reports on Form 
10-K.® Such requirement was effective for years 
ending September 30, 1974 and thereafter. 


The Commission believes that from 1974 to 1977, 
DLJ has failed adequately to discuss significant 
gains or losses resulting from its LTCD invest- 
ments in its Management's Discussion. On the two 
occasions (1974 and 1977) where DLJ’s filings did 
contain such a discussion, DLJ failed to quantify 
or adequately describe and define such gains or 
losses. 


6 See the Guide at p. 60: 


‘The increase or decrease in net unreal- 
ized appreciation or depreciation in in- 
vestment accounts included in results of 
operations should be disclosed if signifi- 
cant. 


7DLJ also failed to include in its financial state- 
ments the definition of such securities and invest- 
ments suggested in the Guide at page 166. 


®Securities Exchange Act of 1934 Release No. 
10961, August 14, 1974. 
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In 1978 and 1979, after the staff had inquired into 
DLJ’s reporting practices, DLJ’s disclosure con- 
cerning LTCD activities in its Management’s 
Discussion increased. The Summary of Opera- 
tions, for the first time, showed a separate line 
item for LTCD investment gains and the Manage- 
ment’s Discussion disclosed separately the 
amounts of realized and unrealized LTCD invest- 
ment gains for the latest two years. 


The Commission believes that between 1974 and 
1977, the effect on DLJ’s net income of unrealized 
appreciation (depreciation) in DLJ’s LTCD assets 
was material and should have been discussed in 
Management's Discussion. Failure to discuss ade- 
quately the effect of DLU’s LTCD investment oper- 
ations on overall operations is significant in light of 
DLJ’s failure to disclose separately the portions of 
its earnings resulting from unrealized appreciation 
(depreciation) of the two distinct types of securi- 
ties positions which it holds. 


C. DISPOSAL OF MERIDIAN 


Meridian is a Delaware corporation with principal 
offices at 140 Broadway, New York, New York. 
Meridian’s common stock is registered with the 
Commission pursuant to Section 12(g) of the Ex- 
change Act and is traded in the over-the-counter 
market. At the end of its fiscal year ended Decem- 
ber 31, 1979, Meridian had 1,842,074 shares of 
common stock outstanding held by 634 sharehold- 
ers of record. 


Meridian is a diversified real estate development 
company. In 1973, DLJ purchased 57% of the out- 
standing common stock of Meridian and subse- 
quently increased its holdings to 76%. Having ac- 
quired greater than 50% of Meridian’s common 
stock, DLJ was thereafter required to consolidate 
Meridian’s operations with its own and thereby to 
recognize in its own financial statements a share 
of Meridian’s net profits (losses) in proportion to 
DLJ’s percentage ownership of Meridian. 


At the time it acquired 57% of Meridian’s stock in 
1973, DLJ already operated a 100% owned real 
estate subsidiary, DLJ Real Estate, which con- 
ducted mainly fee-related real estate businesses, 
such as tax shelter syndications, and which owned 
a subsidiary that served as an advisor to a real es- 
tate investment trust. 
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Meridian was operated at a profit in 1973 and the 
first half of 1974. In late 1974, DLJ anticipated that 
Meridian would incur significant losses for that 
year due to deteriorating conditions in the real es- 
tate development business. For 1974, DLJ recog- 
nized 63% of Meridian’s losses in its own income 
since DLJ owned, at that time, 63% of Meridian. 
Also, in late 1974, DLJ considered whether it 
should dispose of its investment in Meridian and 
determined to pursue such a disposal. DLJ consid- 
ered an immediate sale of its interest in Meridian 
but determined that such a sale would not be pru- 
dent until economic conditions improved and Me- 
ridian’s management was able to reduce Meridi- 
an’s debt. 


DLJ management decided to account for Meridian 
under Accounting Principles Board Opinion No. 30 
(“APB 30’), issued in June 1973. This treatment 
was concurred in by DLJ’s independent public ac- 
countants. Under APB 30, a company was re- 
quired to give unconsolidated treatment to the op- 
erations of a segment of the company’s business if 
the segment was being disposed of pursuant to a 
“formal plan of disposal” and if certain other con- 
ditions were met. 


Disclosure by DLJ 


In March 1975, DLJ announced that it intended to 
dispose of its investment in Meridian and that it 
adopted a “formal plan” for such disposal pursu- 
ant to APB 30. Meridian has experienced signifi- 
cant losses since DLJ began unconsolidating Me- 
ridian’s operations pursuant to APB 30. DLJ’s 
formal plan, as adopted, provided for either a sale 
of its stock in Meridian or a reduction of its invest- 
ment by receiving a return as a shareholder, or a 
combination thereof. These latter alternatives 
were not adequately disclosed. 


Under APB 30, a company is required to disclose 
the “expected manner of disposal” of the business 
being disposed.? DLJ disclosed that its plan was to 
dispose of its investment in Meridian, but did not 
adequately disclose its intention to convert Meridi- 
an’s assets to cash in order to enhance the sale- 
ability of its investment or to generate a return to 
shareholders. 





%APB 30, paragraph 18. 
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In accordance with its plan of disposal, DLJ con- 
tinued to support Meridian management in its ef- 
forts to convert the assets of Meridian to cash in 
the ordinary course of Meridian’s real estate de- 
velopment business. Under such a plan, Meridi- 
an’s main assets would eventually be a large pool 
of cash and a tax loss carry-forward. DLJ could 
then dividend-out its investment in Meridian and 
sell or use the tax loss carry-forward. The Com- 
mission believes DLJ did not adequately disclose 
this planned liquification of Meridian’s assets.'° 


Under APB 30, first promulgated in June 1973, a 
“disposal”, must be of a complete segment of a 
business''. DLJ’s formal plan under APB 30 pro- 
vided for disposal of Meridian. DLJ considered 
Meridian as constituting the entire real estate de- 
velopment segment of DLJ’s business. 


However, when DLJ adopted its formal plan to 
dispose of Meridian, DLJ owned another real es- 
tate company, George G. Mulligan & Associates, 
Inc., (“Mulligan”), which conducted a profitable 
limited scale real estate development business. 
There was no plan adopted by DLJ to dispose of 
Mulligan. 


Moreover, under APB 30 a company was required 
to disclose the components of the segment of 
business being disposed.'? DLJ failed to disclose 
that it was considering Meridian as constituting 
DLJ’s entire real estate development segment of 
business and that compliance with APB 30 re- 
quired disposal of an entire segment of business. 
When DLJ failed to disclose that its formal plan 


10In 1978, a real estate investment banking busi- 
ness was begun within Meridian and DLJ’s mort- 
gage brokerage business, previously run by DLJ 
Real Estate, was transferred to Meridian. This was 
part of a decision to take advantage of Meridian’s 
significant tax loss carry-forward. 


APB 30, paragraphs 8 and 13. A “segment oi a 
business” is defined in paragraph 13 of APB 30 as 
a component of an entity whose activities repre- 
sent a separate major line of business or class of 
customer. A segment may be in the form of a sub- 
sidiary, a division, or a department... .” 


12APB 30, paragraph 18. 
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was to dispose of its real estate development seg- 
ment of business, it not only failed to comply with 
the specific disclosure requirements of APB 30, 
but, in light of the retention of other real estate de- 
velopment activities in Mulligan, DLJ’s inadequate 
disclosure made it even more difficult for share- 
holders of DLJ and Meridian to understand the full 
import of DLJ’s formal plan and of DLJ’s decision 
to exclude Mulligan from that plan. 


Required disclosure, as outlined in APB 30, also 
includes disclosure of ‘... the expected disposal 
date, if known ....’'? DLJ’s disclosure year after 
year, has been that it was anticipated that‘... the 
disposition would not be completed until there had 
been significant improvement in Meridian’s opera- 
tions, which would require several years.” 


In March of 1975, DLU management projected that 
the formal plan for disposal of Meridian would be 
completed by December, 1977. By December of 
1975, fiscal year 1978 had been added to the ex- 
pected life of DLJ’s formal plan, and later 1979 
was added. None of these dates were ever dis- 
closed to shareholders. DLJ has continued to dis- 
close only that disposal should require “several 
years.” 


There also has been no disclosure of an apparent 
policy of DLJ not to consider any sale of its Meridi- 
an stock unless DLJ could at least recover its total 
investment in Meridian. Disclosure of such a policy 
would have helped an investor assess the time 
that might be required for DLJ to “dispose” of its. 
investment in Meridian. 


Under paragraph 18 of APB 30, a company must 
specifically disclose any proceeds from the plan of 
disposal. On October 26, 1979, Meridian an- 
nounced that, ‘““As a result of the continued suc- 
cess of the Company’s mission to reduce its un- 
productive assets ...,” the board of directors 
declared a $.30 per share dividend. Another $.50 
per share dividend was declared in January 1980. 


Since DLJ, through its controi of Meridian, was liq- 
uefying Meridian’s assets, thus making cash avail- 
able for debt reduction and a possible dividend, 
and since dividending out at least part of DLJ’s in- 


Volume 22, No. 1, March 3, 1981 





vestment in Meridian was one alternative listed in 
DLJ’s formal plan, the October 1979 and January 
1980 dividends should have been disclosed as 
part of the proceeds from DLJ’s disposal of Meridi- 
an. 


Disclosure by Meridian 


Meridian has never disclosed to its shareholders 
DLJ’s plan to dispose of its investment in Meridi- 
an. In fact, Meridian disclosed in its 1978 Annual 
Report to Shareholders that it began a real estate 
investment banking operation in 1978 to take ad- 
vantage of opportunities afforded by Meridian’s 
association with DLJ. This statement implied a 
continuation of Meridian’s association with DLJ. 
DLJ, as the controlling shareholder of Meridian, 
should have assured that disclosure was made to 
Meridian’s shareholders regarding DLJ’s formal 
plan. 


FINDINGS AND CONCLUSIONS 


For the reasons discussed above, the Commission 
finds that DLJ filed certain reports with the Com- 
mission during the period from 1973 to the date of 
this order which failed to comply in certain material 
respects with the disclosure requirements of Sec- 
tions 12 and 13 of the Exchange Act and the appli- 
cable rules thereunder, with respect to DLJ’s dis- 
closure concerning: 1) the nature of DLJ’s LTCD 
investments and that portion of DLJ’s earnings 
(losses) which resulted from unrealized apprecia- 
tion or depreciation of LTCD investments and that 
portion which resulted from unrealized apprecia- 
tion or depreciation of marketable securities held 
for sale in the ordinary course of business; and, 2) 
the nature, timing and components of DLJ’s formal 
plan, adopted in March 1975, to dispose of its in- 
vestment in Meridian pursuant to APB 30, as set 
forth in part |, hereinabove. 


ORDER 


IT IS HEREBY ORDERED that proceedings pur- 
suant to Section 15(c)(4) of the Exchange Act be 
and hereby are instituted. 
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In view of the foregoing, the Commission deems it 
appropriate in the public interest to accept the Of- 
fer of Settlement of DLJ and, accordingly, 


IT IS FURTHER ORDERED that DLJ: 


A) File a copy of this Order Instituting Proceed- 
ings and Findings and Order of the Commission 
with the Commission in a Current Report on Form 
8-K and mail a copy of such Report to any share- 
holder upon request; 


B) Comply with the reporting requirements of the 
Exchange Act; 


C) Amend its periodic reports currently on file with 
the Commission by filing a Report on Form 8 
disclosing the following information: 


1. (a) the amount of unrealized appreciation or 
depreciation in DLJ’s LTCD investment accounts 
periodically included in its results of operations 
separately from the amount of unrealized appreci- 
ations or depreciation in DLJ’s trading accounts 
periodically included in its results of operations, 
during the period from December 31, 1973, to the 
date hereof; 


(b) the nature of the investments included in 
DLJ’s LTCD investment accounts during the peri- 
od from December 31, 1973, to the date hereof; 


2. (a) the segment of business and the major as- 
sets to be disposed of under DLJ’s announced 
formal plan to dispose of its investment in Meridi- 
an pursuant to APB 30; 


(b) the expected method of such disposal; 


(c) the active program to find a buyer, if such dis- 
posal was to be by sale; 


(d) the period expected to be required for comple- 
tion of the disposal; 


D) Continue to disclose with respect to its invest- 
ment in Meridian: 


(a) the estimated results of operations of the seg- 
ment from the measurement date to the date of 
disposal; 
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(b) the estimated proceeds or salvage to be real- 
ized by disposal; 


(c) a description of the remaining assets and lia- 
bilities of the segment at each balance sheet date; 
and 


(d) the income or loss from operations and any 
proceeds from disposal of the segment during the 
period from the measurement date to the date of 
each balance sheet, during the period from 
March 1, 1975, to the date hereof. 


E) Adopt, implement and maintain procedures to 
insure that the provisions of this Order are 
complied with and that future disposal of subsidi- 
aries of DLJ are conducted in accordance with 
Generally Accepted Accounting Principles. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17555/February 18, 1981 


ADMINISTRATIVE PROCEEDING 
FILE NO. 3-5934 


In the Matter of: 


BEVILL, BRESLER & SCHULMAN 
INCORPORATED 

(No. 8-18885) 

JOHN A. HAMMOND 

LARRY D. SLAYTON 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered pursuant to Sections 
15(b) and 19(h) of the Securities Exchange Act of 
1934 (the ‘1934 Act’), Respondents John A. 
Hammond and Larry D. Slayton have submitted 
Offers of Settlement which the Commission has 
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determined to accept.’ Solely for the purpose of 
settling these proceedings and without admitting 
or denying the allegations contained in the Order 
for Public Proceedings (the “Order’), Respond- 
ents John A. Hammond and Larry D. Slayton 
consent to the findings of violations and the sanc- 
tions contained in this order.? 


On the basis of the Order and the Offers of Settle- 
ment, the Commission finds that: 


(1) John A. Hammond and Larry D. Slayton each 
wilfully violated and wilfully aided and abetted vio- 
lations of Section 17(a) of the Securities Act of 
1933 and Section 10(b) of the 1934 Act and Rule 
10b-5 thereunder, as alleged in the Order. 


(2) It is appropriate and in the public interest to 
impose the sanctions specified in the Offers of 
Settlement submitted by Hammond and Slayton. 


Accordingly, IT |S ORDERED that: 


(1) John A. Hammond be and hereby is suspend- 
ed from association with any borker or dealer, in- 
vestment company, investment adviser, or munici- 
pal securities dealer for a period of 21 calendar 
days, effective the opening of business on the sec- 
ond Monday following the date of this order. 


(2) Larry D. Slayton be and hereby is censured. 
By the Commission. 


George A. Fitzsimmons 
Secretary 








'The Order for Public Proceedings in this matter 
was issued on December 12, 1980. Simultaneous- 
ly therewith, the Commission issued an order im- 
posing remedial sanctions with respect to 15 re- 
spondents in this proceeding. See Securities 
Exchange Act Release No. 17373 (December 12, 
1980). 


2The findings herein are not binding on any other 
Respondent named in this proceeding. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17556/February 19, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6292/February 19, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17557/February 19, 1981 


Customer Complaint Registries 
ACTION: Proposed rulemaking. 


SUMMARY: The Securities and Exchange Com- 
mission (‘Commission’) is proposing a rule which 
would require all national securities exchanges 
and registered securities associations (“SROs”), 
the Municipal Securities Rulemaking Board 
(“MSRB’”) and all registered broker-dealers to for- 
ward copies of all securities-related customer 
complaints or data concerning such complaints, 
and advice of any disposition thereof, to an SRO 
designated by order of the Commission to main- 
tain a registry for such information. The proposed 
rule also would provide that all SROs, the MSRB, 


the Commission and other appropriate regulatory 
agencies shall have access to the information con- 
tained in any designated registry for legitimate 
regulatory purposes. 


DATES: Comments must be received on or before 
March 20, 1981. 


ADDRESSES: All comments should refer to File 
No. S7-873 and should be sent in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
All submissions will be made available for public 
inspection at the Commission’s Public Reference 
Room, Room 6101, 1100 L Street N.W., Wash- 
ington, D.C. 


. FOR FURTHER INFORMATION CONTACT: 


Stuart M. Strauss 

Office of Self-regulatory Oversight 
Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 272-2413. 
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SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission (‘Commission’) 
today announced a proposal to adopt Rule 17a—24 
under the Securities Exchange Act of 1934 (the 
“Act’). Rule 17a-24 would require all registered 
broker-dealers, national securities exchanges and 
registered securities associations (“SROs”), and 
the MSRB, to submit copies of all securities- 
related customer complaints, or data concerning 
such complaints and advice of any disposition 
thereof, to an SRO designated by Commission or- 
der to maintain a registry for such information. The 
Commission proposes to designate the New York 
Stock Exchange (“NYSE”) as the SRO to maintain 
such a registry for customer complaint information 
pertaining to NYSE member firms and their asso- 
ciated persons, and the National Association of 
Securities Dealers (“NASD”) as the SRO to main- 
tain a registry for customer complaint information 
pertaining to non-NYSE members. 


Proposed Rule 17a—24 also would require that the 
information contained in any designated complaint 
registry at a minimum be accessible on the basis 
of several specified identifiers. Finally, proposed 
Rule 17a—24 would require that if responsibility for 
the maintenance of complaint information con- 
cerning a particular broker-dealer or associated 
person changes, the SRO responsible for main- 
taining the information at the time of the transfer 
must promptly forward such information to the 
SRO which becomes responsible for its mainte- 
nance. 


|. Background 


Under the federal securities laws, the SROs are 
required to enforce compliance by their members 
and associated persons with the provisions of the 
Act, the rules thereunder and their own rules." In 
order to effectively discharge those responsibili- 
ties, it is essential that SROs have adequate infor- 
mation to detect violative conduct. One particularly 
significant source of information regarding the 
sales and operations practices of a firm and its as- 
sociated persons are customer complaints. 


The Commission’s Special Study of the Options 
Markets (“Options Study”) found that SROs have 


1See Sections 6(b)(1), 15A (b)(2) and 19(g)(1) of 
the Act. 
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not utilized such information in the most effective 
manner possible.? In this regard, the Options 
Study found that SROs do not routinely share cus- 
tomer complaint information and that the failure to 
share such information on a regular basis signifi- 
cantly undermines their self-regulatory efforts. In 
particular, the Options Study documented several 
instances in which an SRO had investigated a 
customer complaint against a salesperson without 
being aware that other customers had complained 
to other SROs about the same salesperson. Thus, 
the investigating SRO lacked essential information 
necessary to conduct a complete investigation. 


In addition, the Options Study found that, with the 
limited exception of the New York Stock Exchange 
(““NYSE’’), the SROs do not routinely require 
member firms to forward to them copies of cus- 
tomer complaints.2 As a result, customer com- 
plaints generally do not come to an SRO’s atten- 
tion until it conducts a routine inspection of a 
broker-dealer firm. By that time, it may be too late 
to protect the complainant or other customers from 
injury. 


2See Report of the Special Study of the Options 
Markets to the Securities and Exchange Commis- 
sion, 96th Cong., 1st Sess., H.R. Rep. No. 96- 
IFC3 (Comm. Print 1978). 


3In 1971, the NYSE adopted a rule requiring mem- 
ber firms to notify the NYSE of ‘major com- 
plaints,’ which its staff has interpreted to apply 
only to written complaints that involve damage 
claims exceeding $10,000, result in settlements 
exceeding $2,500, or involve allegations of theft, 
forgery or similar dishonesty. The Options Study 
found that this limitation has resulted in reporting 
to the NYSE of only a small portion of all customer 
complaints received by member firms. See Op- 
tions Study at 524-525. 


The NASD currently does not require its members 
to forward customer complaints to it. Since Janu- 
ary of 1979, however, it has maintained a compu- 
terized system which processes customer com- 
plaints it receives directly from customers or 
voluntarily from member firms as well as those 
which are forwarded to it by the Commission and 
the Midwest, Pacific, Boston, and Cincinnati Stock 
Exchanges. 
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Therefore, in order to promote more efficient and 
effective use by the SROs of the vital compliance 
information contained in customer complaints, the 
Options Study recommended that: 


The SROs should amend their rules to 
require their member firms to submit all 
complaints received from customers to 
a central data file, which should also 
contain complains received directly by 
the SROs and the disposition of such 
complaints.* 


After the release of the Options Study, a joint 
SRO task force> was formed to formulate re- 
sponses to this, as well as other, Options Study 
recommendations. While the SROs appeared to 
agree with the concept of centralization of custom- 
er complaint information, several factors led to 
their ultimate failure to adopt SRO rules to create 
a centralized complaint system. First, the SROs 
were reluctant to create a central complaint sys- 
tem without a Commission rule authorizing its es- 
tablishment, primarily because of concerns of pos- 
sible legal liability flowing from the sharing of 
customer complaint information in the absence of 
specific Commission authorization. Second, the 
SROs were able to reach agreement as to which 


4Options Study at 527. The Options Study also 
recommended, at 528, that: 


The Commission should transmit for in- 
clusion in the central file a record of rel- 
evant information about all broker- 
dealer complaints it receives unless 
release of such information would be 
contrary to law or would have an ad- 
verse effect upon a pending or pro- 
posed investigation, or otherwise would 
be inappropriate. 


5The joint task force consisted of representatives 
from the NYSE, NASD, and the options exchanges 
(the Chicago Board Options Exchange, and the 
American, Midwest, Pacific and Philadelphia Stock 
Exchanges). 


&See Letter dated August 29, 1979, from Michael 
L. Meyer to Douglas S. Scarff, Director, Division of 
Market Regulation, Securities and Exchange Com- 
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SRO would maintain the central complaint regis- 
try. In this regard, both the NYSE and the NASD 
currently maintain computerized systems de- 
signed to record essential data extracted from 
customer complaints’ and each indicated its de- 
sire to maintain the central complaint registry. 
Both the NYSE and the NASD have represented 
that their current systems are capable of main- 
taining customer complaint data.® 


Basis and Purpose of Proposed Rule 17a-24 


Currently there does not exist a comprehensive 
program among the SROs for the routine sharing 
of customer complaint information. Information 
contained in the files of one SRO, therefore, may 
not be available to another SRO with a legitimate 
regulatory need for the information. As a result, 
the Commission does not believe that the SROs 
are able to use this essential compliance informa- 
tion to the fullest advantage in discharging tieir 
self-regulatory responsibilities. Proposed Rule 


17a—24 is designed to promote a more efficient 
and effective use of customer complaint informa- 
tion by requiring that all such information regard- 


FOOTNOTE, Continued 


mission, and Letter dated February 12, 1979 from 
Bruce J. Simpson to Thomaas J. Loughran, As- 
sistant Director, Special Study of the Options Mar- 
kets, Securities and Exchange Commission. 


7The NYSE system currently processes customer 
complaints it receives directly from customers or 
from member firms and has, since July 1979, 
processed complaint information received from the 
Commission. As previously noted, the NASD sys- 
tem has, since January 1979, processed customer 
complaints it receives directly as well as those 
which are forwarded to it by the Commission and 
the Midwest, Pacific, Boston and Cincinnati Stock 
Exchanges. 


8See Letter dated October 3, 1980 from Robert M. 
Bishop, Senior Vice President, NYSE, to Gene E. 
Carasick, Assistant Director, Division of Market 
Regulation, Securities and Exchange Commission, 
and letter dated October 14, 1980 from Gordon 
Macklin, President, NASD, to Commissioner John 
R. Evans. 
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ing a particular registered representative, branch 
office or broker-dealer be centralized in one loca- 
tion to which all SROs, the MSRB, the Commis- 
sion and other appropriate regulatory agencies 
would have access for legitimate regulatory pur- 
poses. 


The Commission believes that the centralization of 
customer complaint information would enhance 
the compliance programs of the SROs in several 
important respects. For example, in preparation 
for routine broker-dealer compliance examina- 
tions, complaint information would enable the ex- 
amining SRO to identify in an expeditious and effi- 
cient manner areas which warrant special scrutiny, 
such as: (i) registered representatives against 
whom a large number of customer complaints 
have been filed, (ii) branch offices with a large 
concentration of complaints, and (iii) offices or 
registered representatives with a concentration of 
customer complaints on particular substantive 
areas, such as unsuitable recommendations, or 
excessive or unauthorized trading. Such indica- 
tions also would enable an SRO to identify prob- 
lems in broker-dealer supervisory procedures at 
either the branch or headquarters office level. 


In addition, a centralized file could be stored in 
computers and programmed to identify particular 
registered representatives, branch offices or firms 
that have been the subject of large numbers of 
customer complaints or certain recurring types of 
complaints. Such information would assist SROs 
in determining the need to conduct special exami- 
nations. 


Periodic analyses of complaint data contained in a 
centralized file also could be provided to SROs to 
enable them to detect general trends and subjects 
which appear to warrant close attention. This in- 
formation could prove useful to the SROs in the 
structuring of their broker-dealer compliance ex- 
amination programs and might identify particular 
practices or matters that should be the subject of 
SRO rulemaking procedures. A centralized file 
also could assist SROs in following the move- 
ments of registered representatives and thereby 
aid in preventing a registered representative from 
avoiding possible disciplinary action by trans- 
ferring from firm to firm and through various 
regulatory jurisdictions. 
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ll. Summary of the Principal Provisions of the 
Proposed Rule 


A. Complaint Registry Designation 


Paragraph (a) of the proposed rule provides that 
the Commission shall, by order, designate one or 
more SROs to maintain complaint registries. To 
the extent the NYSE and NASD continue to indi- 
cate a willingness to provide facilities for complaint 
registries, the Commission currently is inclined to 
designate the customer complaint system main- 
tained by the NYSE as the appropriate complaint 
registry for all customer complaints pertaining to 
NYSE members and their associated persons, and 
the complaint information system maintained by 
the NASD as the appropriate complaint registry 
with respect to all other customer complaints. 


As noted above, the Options Study recommended 
that the SROs establish a single registry to which 
all customer complaints would be forwarded. The 
Commission believes that the deviation of the pro- 
posed rule in this regard from the literal recom- 
mendation of the Options Study is warranted in 
view of the fact that both the NYSE and NASD cur- 
rently maintain their own customer complaint reg- 
istries. The Commission understands that either 
system, with little or no modification, could ade- 
quately perform the regulatory functions contem- 
plated by the proposed rule. Since both the NASD 
and NYSE have found that operation of a com- 
plaint registry has enhanced their ability to dis- 
charge their regulatory responsibilities and each 
SRO has devoted substantial resources to the de- 
velopment of its respective system, the Commis- 
sion believes it would be appropriate to permit 
both SROs to play an integral role in the creation 
of a shared customer complaint registry. At the 
same time, the dual registry approach would ac- 
complish the goal of maintaining customer com- 
plaints against a particular salesperson or firm ina 
single location and providing access to that infor- 
mation on a regular basis to the Commission and 
all SROs that have a regulatory interest. 


B. Applicability of the Proposed Rule 


Proposed Rule 17a-24 would require every 
broker-dealer, registered national securities ex- 
change and registered securities association and 
the MSRB to forward copies of all written customer 
complaints they receive concerning a broker- 
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dealer’s securities business, whether sales-related 
or operational in nature, to the appropriate com- 
plaint registry designated by the Commission.° In 
this regard, the Commission solicits comments on 
whether it would be more efficient or less burden- 
some to either the SROs, the MSRB or broker- 
dealers to permit, in lieu of forwarding a copy of 
the actual complaint to the registry, the submis- 
sion of a summary of the vital data contained in 
the complaint to the registry. In addition, proposed 
Rule 17a-24 would require the SROs, the MSRB 
and broker-dealers promptly to forward written 
advice of the ultimate disposition of customer 
complaints. It appears that extension of this re- 
quirement to broker-dealers is warranted since af- 
fording an SRO access to information concerning 
the action taken by a broker-dealer in response to 
a customer complaint should enhance an SRO’s 
ability to monitor the effectiveness of a broker- 
dealer’s internal compliance procedures, and also 
may provide additional insight regarding the gravi- 
ty of a complaint. However, since many broker- 
dealers, particularly smaller ones, may not have 
formalized procedures for disposing of customer 
complaints, the Commission solicits comments on 
whether this requirement would be unduly burden- 
some for broker-dealers and, if so, whether a less 
burdensome means of obtaining the desired infor- 
mation is available to the Commission. 


C. Access to Data Contained in any Designated 
Registry 


Proposed Rule 17a—24 would limit access to the 
information contained in the designated registry or 
registries to the Commission and any other appro- 
priate regulatory agency, the SROs and the MSRB 
for any legitimate regulatory purpose. 


D. Information to be Contained in any Designated 
Registry 


Proposed Rule 17a—24 would require that any in- 
formation contained in the designated registry or 
registries must at a minimum be retrievable on the 
basis of certain distinct identifiers. With respect to 
those customer complaints, however, which do not 


9In addition, the Commission will forward copies of 
customer complaints it receives to the appropriate 
complaint registry. 
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contain certain of the identifiers set forth in para- 
graph (d), the proposed rule would not impose a 
duty upon SROs or broker-dealers to obtain the 
missing information before forwarding a copy of 
the complaint to the designated registry. In the 
course of investigating such complaints, however, 
it is anticipated that all of the information required 
by paragraph (d) normally would come to the at- 
tention of the investigating broker-dealer or SRO, 
in which event the broker-dealer or SRO is re- 
quired to forward the missing information to the 
designated registry. 


E. Transfer of Registry Data Between Designated 
Registries 


The proposed rule sets forth the procedures to be 
followed upon a transfer of a broker-dealer or an 
associated person to the jurisdiction (for the pur- 
poses of maintaining customer complaint informa- 
tion) of a different SRO in the event that more than 
one complaint registry is designated by the Com- 
mission. 


Specifically, since the Commission is proposing to 


designate the complaint system maintained by the 
NYSE as the appropriate registry for all customer 
complaints pertaining to NYSE members and their 
associated persons and the system maintained by 
the NASD as the appropriate complaint registry 
with respect to all other customer complaints, the 
proposed rule would require the NYSE, upon the 
transfer of a broker-dealer or its associated person 
from the regulatory jurisdiction of the NYSE to that 
of another SRO, to make complete registry data 
concerning that firm or associated person availa- 
ble to the NASD for inclusion in the NASD’s regis- 
try. Similarly, upon the transfer of a broker-dealer 
or its associated person to the regulatory jurisdic- 
tion of the NYSE, the NASD would be required to 
make registry data concerning such broker-dealer 
or associated person available to the NYSE for in- 
clusion in the NYSE’s registry. 


lll. Statutory Basis 


Proposed Rule 17a—24 would be promulgated un- 
der the Act and particularly Sections 3, 9, 11A, 15, 
17 and 23 thereof (15 U.S.C. 78c, 78i, 78k-1, 780, 
78q, 78w). 
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On the basis of the above discussion and analysis 
the Commission is proposing to amend Part 240 of 
Chapter Il of Title 17 of the Code of Federal Regu- 
lations by adding §240.17a—24 to read as follows: 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934 


§240.17a—24 Customer complaint registries. 


(a) The Commission shall by order designate one 
or more self-regulatory organizations to maintain 
registries for the receipt and maintenance of infor- 
mation concerning written securities-related cus- 
tomer complaints concerning registered brokers 
and dealers and their associated persons. 


(b) Every registered broker and dealer, national 
securities exchange and registered securities as- 
sociation, and the MSRB shall forward promptly to 
the appropriate complaint registry designated by 
the Commission pursuant to paragraph (a) of this 
section: 


(1) Each written securities-related customer com- 
plaint which they receive and any data set 
forth in paragraph (d) not contained in the 
complaint, necessary to resolve the complaint, 
and 


Advice of any final disposition by such broker- 
dealer, exchange or securities association, or 
the MSRB, with respect to any customer com- 
plaint contained in the registry. 


(c) Information contained in a designated com- 
plaint registry shall be made available to the Com- 
mission and any other appropriate regulatory 
agency, any registered national securities ex- 
change, any registered securities association and 
the MSRB, for any legitimate regulatory purpose. 


(d) The information contained in a designated 
complaint registry must at a minimum be accessi- 
ble on the basis of the following identifiers: 


(1) The name of the registered broker or dealer 
who is the subject of the customer complaint, 


(2) The name of any associated person of the 
registered broker or dealer who is the subject 
of the customer complaint, 
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(3) The branch office of the registered broker or 
dealer which is the subject of the customer 
complaint, or at which an associated person of 
the registered broker or dealer is employed, 


(4) The name of the customer submitting the com- 
plaint, 


(5) The date of the customer complaint, 
(6) The nature of the customer complaint, 


(7) The type of security involved in the customer 
complaint, and 


(8) The disposition of the customer complaint. 


(e) If responsibility for the receipt and mainte- 
nance of customer complaint information concern- 
ing a registered broker or dealer, or associated 
person thereof, changes, the self-regulatory or- 
ganization responsible for maintaining the infor- 
mation prior to the time of transfer must forward 
promptly such information to the self-regulatory or- 
ganization that assumes responsibility for its main- 
tenance. 


Section 23(a)(2) of the Act requires the Commis- 
sion, in making rules under the Act, to consider the 
anticompetitive effects of such regulation and to 
balance any anticompetitive impacts against the 
regulatory benefits gained in terms of furthering 
the purposes of the Act. In this regard, the Com- 
mission does not perceive any anticompetitive ef- 
fects as a result of the adoption of the Rule. 


Interested persons are invited to submit written 
presentations of views, data and arguments con- 
cerning proposed Rule 17a—24 under the Act and 
the issues discussed above. Persons wishing to 
make such submissions should file ten copies 
thereof with George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Room 892, 
500 North Capitol Street, Washington, D.C. 20549, 
not later than March 20, 1981. All submissions 
should refer to File No. S7-873, and will be availa- 
ble for public inspection at the Commission’s Pub- 
lic Reference Room, Room 6106, 1100 L Street, 
N.W., Washington, D.C. 20549. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17558/February 19, 1981 


An order has been issued granting the application 
of CENVILL COMMUNITIES, INC. to withdraw its 
common stock ($.01 par value) from listing and 
registration on the American Stock Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17559/February 19, 1981 


A notice has been issued giving interested per- 
sons until March 12, 1981 to comment on the ap- 
plication of the Midwest Stock Exchange for un- 
listed trading privileges in the common stock ($.10 
par value) of SEAGULL PIPELINE CORP., which 
is listed and registered on one or more other na- 
tional securities exchanges and is reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17560/February 19, 1981 


In the Matter of Applications of the 


MIDWEST STOCK EXCHANGE, INCOR- 
PORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


Findings and Order Granting Applications for Un- 
listed Trading Privileges 
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The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Dyco Petroleum Corp. 
Common Stock, $1 Par Value (File 
No. 7-5849) 


Sysco Corporation 
Common Stock, $1 Par Value (File 
No. 7-5850) 


Thompson Medical Company 
Common Stock, $.10 Par Value (File 
No. 7-5851) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-—1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 
increased opportunities for competition among 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 10582 (Feb- 
ruary 3, 1981). The Commission has received no 
comments and with respect to these applications. 
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brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17561/February 19, 1981 


The Securities and Exchange Commission an- 
nounced the entry of an Order of Interim Suspen- 
sion of the Registration of the Securities of 
Ferrovanadium Corporation, N.L. (‘‘Ferro- 
vanadium”) pursuant to an offer of settlement, 
suspending, for a period of up to sixty (60) days, 
the registration of the securities of Ferrovanadium 
registered under Section 12(g) of the Exchange 
Act. 


The Order arose out of public proceedings initi- 
ated by the Commission on February 10, 1981 
against Ferrovanadium pursuant to Section 12(j) 
of the Securities Exchange Act of 1934 to deter- 
mine whether the registration of Ferrovanadium 
securities under Section 12(g) of the Exchange 
Act should be suspended or revoked as a result of 
Ferrovanadium’s alleged failure to comply with 
certain provisions of the Securities Exchange Act 
of 1934. 


Brokers and dealers should be aware that the ef- 
fect of this order is to prohibit any member of a na- 
tional securities exchange and broker or dealer 
from making use of the mails or any means or in- 
strumentality of interstate commerce to effect any 
transaction in, or to induce the purchase or sale 
of, any security of Ferrovanadium or any American 
Depositary Receipt issued against such securities. 
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For further information, see SEC Release No. 


34-17527. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21916/February 13, 1981 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6535) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


Ohio Power Company, (the “Company’), a public 
utility subsidiary company of American Electric 
Power Company, Inc. (“AEP”), a registered hold- 
ing company, has filed an application and amend- 
ments thereto with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rule 50 promulgated 
thereunder concerning the following proposed 
transaction. 


The Ohio Power Company proposes to issue and 
sell, at competitive bidding, up to $100,000,000 
aggregate principal amount of its First Mortgage 
Bonds of a new series with a maturity of not less 
than five years and not more than 30 years. The 
interest rate will be expressed in a multiple of ¥% of 
1%. The price to be paid to the Company for the 
bonds shall not be less than 100% of the principal 
amount unless the Company shall authorize a per- 
centage not less than 99% nor more than 
102-%4% of the principal amount. Both the interest 
rate and the price of the bonds shall be deter- 
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mined at the time of the sale by competitive bid- 
ding. 


The bonds will be issued under the Mortgage and 
Deed of Trust dated as of October 1, 1938 be- 
tween the Ohio Power Company (predecessor of 
Ohio Power Company) and Manufacturers Han- 
over Bank and Trust Company and Donald B. 
Herterick, Successor Trustees, as supplemented 
and amended from time to time and as to be fur- 
ther supplemented by a supplemental indenture 
dated as of March 1, 1981. 


The supplemental indenture provides, among oth- 
er things, that the terms of the bonds will preclude 
the Company from redeeming any such bonds at a 
regular redemption price prior to March 1, 1986 if 
such redemption is for the purpose of refunding 
such bond through the use, directly or indirectly, of 
borrowed funds at an effective interest cost of less 
than the effective interest cost to the Company of 
such bonds. 


It is expected that successful bidders for the 
bonds will make a public offering of them. It is pro- 
posed that the Company decide at a later time, 
prior to the submission of bids for the bonds, the 
maturity of the bonds and notify prospective bid- 
ders of its decision not less than 72 hours prior to 
the bidding. 


The proposed sale of the bonds is part of an over- 
all financing program of the Company which also 
contemplates that AEP will make cash capital con- 
tributions to the Company in an aggregate amount 
of up to $60,000,000 from time to time subsequent 
to January 1, 1981 and prior to June 30, 1982 
(HCAR No. 21832). 


The proceeds from the sale of the bonds, together 
with the proceeds of the cash capital contributions 
will be used to repay unsecured short-term indebt- 
edness of the Company and for other corporate 
purposes. As of November 21, 1980, there was 
approximately $114,800,000 principal amount of 
unsecured short-term debt outstanding. It is ex- 
pected that at the time of the issuance and deliv- 
ery of the bonds, approximately $130,000,000 ag- 
gregate principal amount of unsecured short-term 
debt will be outstanding. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated at 
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$263,375 including printing costs of approximately 
$24,000, charges of trustee of $27,500, fees of 
certified public accountants of $19,000 and legal 
fees of the Company. Legal fees of the purchasers 
are estimated at $22,000. The Public Utilities 
Commission of Ohio (‘“PUCO”) has issued an or- 
der authorizing the issue and sale of the bonds. 
Any supplemental orders of the PUCO will be filed 
by amendment. No other state commission, and 
no federal commission other than this Commis- 
sion, has jurisdictron over the proposed transac- 
tion. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21887), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application, as amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder that said ap- 
plication, as amended, be, and it hereby is, 
granted forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 21917/February 13, 1981 

In the Matter of 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


(70-6477) 
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SUPPLEMENTAL ORDER RELEASING JURIS- 
DICTION WITH RESPECT TO FEES AND EX- 
PENSES 


Blackstone Valley Electric Company (‘‘Black- 
stone’), an electric utility subsidiary of Eastern 
Utilities Associates, a registered holding company, 
has filed with this Commission a post-effective 
amendment to its application-declaration previous- 
ly filed and amended pursuant to Sections 6(b) 
and 12(c) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rules 42(b)(2) and 
50(a)(5) promulgated thereunder concerning the 
following matter. 


By order dated January 15, 1981 (HCAR No. 
21884), Blackstone was authorized to issue and 
sell up to $30,000,000 aggregate principal amount 
of its first mortgage bonds to institutional investors 
in a private placement. Jurisdiction was reserved 
in said order with respect to the fees and ex- 
penses to be incurred in connection with the pro- 
posed transaction. 


By post-effective amendment Blackstone states 
that the fees and expenses to be incurred in con- 
nection with the proposed transaction are esti- 
mated at $473,000, including legal fees of Black- 
stone of $120,770, legal fees of counsel for the 
purchasers of the bonds of $121,132, investment 
banker fees of $100,000 and printing expenses of 
$77,000. 


Upon the basis of the facts in the record, as 
amended by said post-effective amendment, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the inter- 
est of investors and consumers that said 
application-declaration, as amended by said post- 
effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 
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IT IS FURTHER ORDERED, that the jurisdiction 
heretofore reserved be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21918/February 13, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
ET AL. 

New York, New York 

(70-6361) 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 
(70-6362) 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 
(70-6363) 


COLUMBUS AND SOUTHERN OHIO ELECTRIC 
COMPANY 

Columbus, Ohio 

(70-6451) 


KENTUCKY POWER COMPANY 
Ashland, Kentucky 
(70-6511) 


SUPPLEMENTAL ORDER REGARDING ISSU- 
ANCE AND SALE OF SHORT-TERM NOTES TO 
BANKS 


American Electic Power Company, Inc. (‘“Ameri- 
can’), a registered holding company, and its sub- 
sidiary companies have filed with this Commission 
post-effective amendments to applications in the 
above proceedings pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (‘Act’) 
regarding the following proposed transactions. 
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By various orders in this proceeding, American 
and its subsidiary companies were authorized to 
issue and sell short-term notes to banks. It is now 
stated that American intends to have lines of credit 
totalling $264,000,000 with 12 banks. This amount 
reflects an increase from $25,000,000 to 
$50,000,000 in the line of credit available from 
Manufacturers Hanover Trust Company, which 
line of credit is shared with affiliates of American. 
The cost of maintaining the increase in the line of 
credit will be in conformity with the cost of main- 
taining the presently existing line of credit at such 
bank. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and rules thereunder are satisfied and that no ad- 
verse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that the applications in 
the above proceedings, as amended by said post- 
effective amendments, be granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that the ap- 
plications in the above proceedings, as amended 
by said post-effective amendments, be, and they 
hereby are, granted, effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21919/February 13, 1981 


In the Matter of 
NEW ENGLAND ELECTRIC SYSTEM 
NEW ENGLAND ENERGY INCORPORATED 


NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 
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(70-6518) 


INTERIM ORDER AUTHORIZING FUEL SUPPLY 
SUBSIDIARY TO PARTICIPATE IN A JOINT VEN- 
TURE FOR ACQUISITION OF AN INTEREST INA 
COLLIER AND AUTHORIZING HOLDING COM- 
PANY TO MAKE ADVANCES AND EXECUTE 
GUARANTEES IN CONNECTION THEREWITH; 
RESERVATION OF JURISDICTION 


New England Electric System (“NEES”), a regis- 
tered holding company, New England Energy In- 
corporated (“NEEI’) a fuel supply subsidiary of 
NEES, and New England Power Company 
(“NEPCO’”), an electric utility subsidiary of NEES, 
have filed a joint application-declaration and 
amendments thereto pursuant to Sections 6, 7, 9, 
10, 12 and 13 of the Public Utility Holding Compa- 
ny Act of 1935 (“Act”) and Rules 45 and 86 pro- 
mulgated thereunder. 


Authorization is sought for 1) NEEI to enter into a 
joint venture with Keystone Shipping Company 
(“Keystone”), a nonaffiliated shipping company, to 
construct, own or lease, and operate a self- 
unloading, coal-fired collier estimated to cost ap- 
proximately $66.2 million: (2) for NEES to make 
certain guarantees in connection with such trans- 
actions; (3) for NEES to advance to NEEI and 
NEEI to provide to the joint venture funds for initial 
capital and for construction of the collier; and (4) 
for NEPCO to charter the vessel from the joint 
venture for a term of 24-2 years. The Commis- 
sion is also requested to grant an exception under 
Section 13(b) of the Act from the service-at-cost 
requirement of that section with respect to 
NEPCO’s long-term chartering of the collier from 
the joint venture. Reference is made to the 
application-declaration as amended, and the no- 
tice of filing (HCAR No. 21803, November 24, 
1980) for a fuller description. 


NEEI and Keystone, as members of the joint ven- 
ture, propose to enter into a contract with the 
Quincy Shipbuilding Division of the General Dy- 
namics Corporation (“Quincy”) for the construc- 
tion of the collier. The construction contract is ex- 
pected to be signed on February 17, 1981, unless 
the time is extended. The contract price as of that 
date is $58,700,000. In addition, the cost of addi- 
tional equipment and other costs will bring the to- 
tal estimated cost of the vessel to approximately 
$66.2 million. The delivery date will be 26 months 
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after the date of the construction contract, whose 
performance NEES will guarantee. 


NEEI will have a 51% participation in the joint ven- 
ture, with Keystone having 49%. The joint venture 
will contract with Keystone to operate the collier as 
its agent. The initial capital of the joint venture will 
be $450,000, to be contributed by each participant 
in proportion to its interest in the joint venture. Ex- 
cept as otherwise provided, additional advances 
will be in the same ratio. These advances will pro- 
vide additional funds for working capital and for 
the construction of the collier and for the financing 
thereof. The advances will be deemed loans re- 
payable by the joint venture and will be subordi- 
nated, if necessary, to other obligations incurred 
by the joint venture in the financing of the collier’s 
construction. 


The joint venture contemplates that NEEI will 
arrange for, and negotiate the terms of, the 
financing of construction of the vessel, with the 
concurrence of Keystone and NEPCO. The 
preferred method of financing will be a demise 
charter, the maritime equivalent of a net lease, un- 
der which a lessor will receive an assignment of 
the construction contract from the joint venture 
and pay for construction of the vessel, which will 
be chartered to the joint venture. Charges payable 
by the joint venture under the demise charter will 
reflect lessor’s cost of financing, as negotiated by 
NEEI and approved by Keystone. 


NEES and Chas. Kurz & Co., Inc., Keystone’s par- 
ent company, will guarantee the performance of 
their respective subsidiaries under the demise 
charter. This guarantee will cover the payment by 
the joint venture of all costs under the demise 
charter. 


The construction contract requires a 1% deposit 
on execution and 13 progress payments during a 
scheduled 26-month construction period aggregat- 
ing 15.22% in the first year and 58.68% in the next 
13 months. Seven of these progress payments are 
conditioned on attainment of a specified stage of 
completion and will be postponed if delays occur. 
On delivery, 23.10% of the contract price is to be 
paid, and the final 2% three months thereafter. Un- 
til permanent financing is arranged, 51% of the 
funds required under the construction contract will 
be advanced, directly or indirectly, by NEES and 
the balance by Keystone. 
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Due notice of the filing of the application- 
declaration, as amended, has been given and no 
hearing has been requested of or ordered by the 
Commission. For reasons to be set forth in a forth- 
coming memorandum opinion and order, and 
since the record is complete in respect of transac- 
tions noted hereafter, it is appropriate that an in- 
terim order be issued authorizing and approving 
these transactions on or before February 17, 
1981. 


IT IS ORDERED, accordingly, that the following 
transactions are, under all applicable provisions of 
the Act, authorized and approved effective forth- 
with: 


1. For NEEI to enter into the proposed joint ven- 
ture agreement with Keystone. 


2. For NEES to guarantee the joint venture’s per- 
formance of the construction contract. 


3. For NEES to provide, from time to time, up to 
$5,000,000 directly or indirectly to the joint venture 
as initial working capital and for construction 
financing. 


4. That, as the record is incomplete, jurisdiction 
be reserved with respect to all other matters. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21920/February 17, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6291/February 17, 1981 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21921/February 18, 1981 


In the Matter of 


CEDAR COAL COMPANY 

CENTRAL APPALACHIAN COAL COMPANY 
SOUTHERN APPALACHIAN COAL COMPANY 
Charleston, West Virginia 


CENTRAL OHIO COAL COMPANY 
WINDSOR POWER HOUSE COAL COMPANY 
Canton, Ohio 


SOUTHERN OHIO COAL COMPANY 
Mounadsville, West Virginia 


(70-6488) 


ORDER AUTHORIZING TRANSACTIONS RE- 
GARDING MINING EQUIPMENT LEASES BY 
COAL MINING SUBSIDIARIES 


Cedar Coal Company (‘Cedar’), Central Appala- 
chian Coal Company (‘“CACCo’”), and Southern 
Appalachian Coal Company (““SACCo”), coal min- 
ing subsidiaries of Appalachian Power Company 
(“Appalachian”), and Central Ohio Coal Company 
(“COCOo’), Windsor Power House Coal Company 
(“WPHCCo’”), and Southern Ohio Coal Company 
(“SOCCo’), coal mining subsidiaries of Ohio Pow- 
er Company, which, like Appalachian, is an elec- 
tric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, 
have filed with this Commission post-effective 
amendments to the application previously filed in 
this proceeding pursuant to Sections 9 and 10 of 
the Public Utility Holding Company Act of 1935 
(“Act”). 


By order dated September 24, 1980 (HCAR No. 
21726), Cedar, CACCo, SACCo, COCCo and 
SOCCo were authorized to enter into a separate 
master leasing agreement with Connecticut Bank 
and Trust Company and Donald E. Smith, as Trus- 
tees for the Bank of New York (‘Lease’) pursuant 
to which the Trustees will commit to lease during 
1980 and 1981 to such companies coal mining 
equipment with a total cost to Trustees not ex- 
ceeding $25,000,000. 


Volume 22, No. 1, March 3, 1981 





By post-effective amendments it is requested that ipate leasing coal mining equipment during 1980 
WPHCCo be included as an applicant in the appli- and 1981 under the Lease having a total esti- 
cation and amendments thereto. Applicants antic- mated value as set forth below: 


Estimated 
Estimated Replacement 
New Equipment Equipment Contingency 
Cost Cost Allowance 
($000) ($000 ) ($000) 











$3,270 274 
650 
3,711 


Assuming a prime interest rate of 21-%2% over the than 21-Y%. 

term of the leased equipment, the equivalent ef- 

fective annual interest rate would be 21.70% ona The generating plants named below expect to 
weighted basis or lower if the LIBO rate is less burn Applicant’s coal in the indicated amount: 


(000's) 
Plant Burn (Annual 
Coal Receiving Actual Actual Est. Operating 
Company Plant 1979 1980 1981 Company 








Cedar Amos (a) 7,618 yee ae Appalachian 
CACCo Mountaineer 0 425 3,020 Appalachian 
SACCo Amos (see above) Appalachian 
COCCo Muskingum 3,829 2,820 3,532 Ohio 
SOCCo (1) Gavin (b) 8,218 7,810 7,483 Ohio 

(2) Mitchell 3,385 Syoet |) = Saaee Ohio 
1) Cardinal 2,940 1,811 2,637 Cardinal 
2) Gavin (see above) Ohio 
3) Mitchell (see above) 
s 25 ,990 23,506 27,137 


WPHCCo 





( 
( 
( 
1 


Tota 
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The table below indicates each Applicant’s “prov- 
en and probable” reserves of clean, recoverable 
coal, its current annual production capacity, and 


the anticipated additional production capacity to 
be obtained from the equipment proposed to be 
leased together with other new investments. 


(000 tons) 


Total 


Applicant Reserves 


1979 Tons 
Shipped 


Total 
Clean Tons 
Capacity 


1980 Tons 
Shipped 





Cedar 
CACCo 
SACCo 
COCCo 
SOCCo 
WPHCCo 


122,235 
22,250 
57,275 

102,500 

324,340 
32,735 


1,774 


1,242 
3,451 
4,623 





1,824 
684 822 
1,455 
3,042 6,493 
5,335 9,958 
570 321 891 


3,598 
1,506 
2,697 


Totals 


661,335 


The form of the proposed Master Lease Agree- 
ment between Trustees and WPHCCo will be 
substantially in the same form as previously au- 
thorized, however, all references to “the Coal 
Contract” and “the Coal Contract Letter” shall not 
be effective until the coal contract between Ohio 
Power Company and WPHCCo is prepared and all 
requisite regulatory approvals of that contract ob- 
tained. Such approvals will not be required to en- 
ter into and incur obligations under the Master 
Lease or to leasing equipment thereunder. The 
Coal Contract Letter to the Lessor from Ohio Pow- 
er and WHPCCo will be similar to the Coal Con- 
tract Letter of the other Applicants and will exe- 
cuted and delivered after all requisite approvals 
have been obtained. Ohio Power Company and 
WHPCCo have agreed with the Bank of New York 
to prepare the Coal Contract and use their best ef- 
forts to obtain such approvals. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions proposed in the post- 
effective amendments. No fees or expenses will 
be incurred in connection with the transactions 
proposed in the post-effective amendments. 


Due notice of the filing of said post-effective 
amendments to the application has been given in 
the manner prescribed in Rule 23 promulgated un- 
der the Act (HCAR NO. 21897), and no hearing 
has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the 
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12,344 


12,799 25,143 


Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the inter- 
est of investors and consumers that said applica- 
tion, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended by post-effective amend- 
ment, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions pre- 
scribes in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21922/February 19, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER SERVICE COR- 
PORATION 


New York, New York 


(70-6425) 
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ORDER AUTHORIZING SERVICE AGREEMENT 
BETWEEN SERVICE COMPANY AND OP- 
ERATING SUBSIDIARIES. 


American Electric Power Service Corporation 
(“Service Company’), a service company subsidi- 
ary of American Electric Power Company, Inc. 
(“AEP”), a registered holding company, has filed 
with this Commission an application and amend- 
ments thereto pursuant to Sections 13 and 15 of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 86, 87, 89, 90, 91 and 93 pro- 
mulgated thereunder concerning the following pro- 
posed transactions. 


Service Company maintains an organization of 
employees who are experienced in the problems 
and operations of public utilities and related busi- 
nesses, together with appropriate facilities and 
equipment, through which it furnishes services to 
other member companies of the AEP system. All 
such services are rendered at cost. Service Com- 
pany presently has service agreement with seven 
of the eight AEP operating utilities: Appalachian 
Power Company, Indiana and Michigan Electric 
Company, Kentucky Power Company, Kingsport 
Power Company, Michigan Power Company, Ohio 
Power Company and Wheeling Electric Company. 
There is at present no service agreement with 
Columbus and Southern Ohio Electric Company 
(“CSOE”), an operating utility acquired by AEP in 
1980. 


Each of the existing service agreements provides, 
in general, that costs which can be identified as 
incurred in connection with services performed for 
a specific company are to be charged to such 
company and that costs which cannot be so 
identified are to be allocated in one of several 
ways which can be summarized as follows: 


(1) Costs of the Engineering Department attribu- 
table to construction are allocated to system 
companies on the basis of the proportion of 
certain construction expenditures of each 
company to the total of such construction ex- 
penditures of all companies; 


Costs of the Engineering Department attribu- 
table to operation are allocated to system 
companies on the basis of the proportion of 
each company’s operating utility revenues de- 
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rived from the public to the consolidated 
operating utility revenues of all companies; 


Costs of the Commercial and New Business 
Department, the Purchasing Department, the 
Insurance and Retirement Department and the 
International Auditing Department are allo- 
cated to system companies on basis of the 
proportion of each company’s operating utility 
revenues derived from the public to the con- 
solidated operating utility revenues of all 
companies; and 


Costs of other departments are allocated 
twenty-five percent (25%) to AEP, with the re- 
maining seventy-five percent (75%) being allo- 
cated to the operating utility companies on the 
basis of the proportion of each company’s 
operating utility revenue derived from the pub- 
lic to the consolidated operating utility revenue 
of all companies. 


By order dated February 2, 1979 (HCAR No. 
20910), the Commission amended the Uniform 
System of Accounts for Mutual Service Com- 
panies and Subsidiary Service Companies (as 
amended, the ‘‘System of Accounts’’) and 
amended Rule 93 promulgated under the Act so 
as to require service companies to keep their re- 
cords in accordance with System of Accounts. 
Service companies were given until January 1, 
1980, to change their accounting practices to con- 
form to the System of Accounts, the major thrust 
of which is the development of detailed work order 
system to accumulate reimbursable costs and 
charges to customers. Service Company seeks 
Commission authorization to enter into a proposed 
service agreement (‘Service Agreement’) with the 
operating companies of the AEP system, which 
agreement is designed to implement the System 
of Accounts. Authorization is also sought for ap- 
proval of arrangements to bill CSOE through De- 
cember 31, 1981, only a portion of the costs other- 
wise allocable to it, and to bill AEP in accordance 
with the work order system, as described further 
herein. 


The Service Agreement provides that all costs of 
Service Company will be accumulated and billed 
pursuant to a work order system which was put 
into effect on January 1, 1980. The work order 
system is designed to accumulate all costs on a 
job, project or functional basis, as appropriate. In 
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this connection, all employees, including officers, 
of Service Company shall keep, within reasonable 
cost-benefit standards, time records which permit 
ready identification of hours worked, account num- 
bers charged and work order numbers charged. 
Charges for salaries will be determined from the 
time records of employees and will be computed 
on the basis of each employee’s hourly rate. Re- 
cords of employee-related expenses, overhead 
and general administrative expenses will be main- 
tained for each functional service group of Service 
Company, and such expenses shall be allocated 
to work orders in the same manner as salaries are 
allocated. Each work order will specify the compa- 
ny to be charged, or, if more than one company is 
to be charged, the method of allocation of char- 
ges. 


Under the Service Agreement, costs accumulated 
on work orders shall be billed to system com- 
panies as follows: 


(1) Costs accumulated on job, project or function- 
al work orders for services performed for a 
single company will be billed to that company. 


Costs accumulated on job or project work or- 
ders for services performed for two or more 
companies will be allocated among and billed 
to such companies. The appropriate method of 
allocation will be determined by Service Com- 
pany at the time each such work order is initi- 
ated and notice of such allocation method will 
be given to the companies affected. 


Costs accumulated on functional work orders 
for services of a general nature which are ap- 
plicable to all system companies or to a class 
or classes of such companies will be allocated 
among and billed to such companies by appli- 
cation of one or more of the allocations ratios 
described in Article Il of the Service Agree- 
ment. Article Ill of the Service Agreement 
specifies the method or methods of allocation 
which shall be applicable to functional work or- 
ders of each group of the Service Company. 
Such methods of allocation may be modified, 
or another method of allocation substituted, if 
Service Company determines that such modi- 
fication or substitution is necessary for an eq- 
uitable allocation of costs among system 
companies. Notice of any change in the meth- 
od of allocation applicable to a work order 
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shall be given to the companies affected. No 
substitution or change in the methods of allo- 
cation can be made unless the proposed new 
method of allocation is approved by this Com- 
mission. 


Under Article Il of the Service Agreement the fol- 
lowing ratios (most of which will be revised semi- 
annually, based on figures as at June 30 and De- 
cember 31) shall be applied to allocate costs 
accumulated on functional work orders for serv- 
ices of a general nature performed by the Service 
Company groups: 


1. Kwh Sales Ratio—a ratio the numerator of 
which is the operating company’s twelve month 
kwh sales, both billed and unbilled, and the de- 
nominator of which is the sum of the total twelve 
month’s kwh sales, both billed and unbilled, of all 
operating companies. 


2. Operating Company Load Ratio—a ratio the 
numerator of which is the “maximum demand” in 
effect for a calendar month for an operating com- 
pany and the denominator of which is the “maxi- 
mum demand” in effect for a calendar month for 
all operating companies. 


3. Number of Customers Ratio—a ratio the nu- 
merator of which is the number of each operating 
company’s firm electric customers (and/or gas 
customers, where applicable) and the denominator 
of which is the sum of the number of firm electric 
customers (and/or gas customers, where applica- 
ble) of all operating companies. 


4. Number of System Company Employees 
Ratio—a ratio the numerator of which is the num- 
ber of each systems company’s employees (exclu- 
sive of certain union employees, where applica- 
ble), and the denominator of which is the sum of 
the number of employees (exclusive of certain un- 
ion employees, where applicable) of all system 
companies. 


5. Number of Service Company Employees by 
Group Ratio—a ratio the numerator of which is the 
number of each group’s employees and the de- 
nominator of which is the sum of the number of 
employees of all groups. 


6. Plant Investment Ratio—a ratio the numerator 
of which is each system company’s investment in 
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utility plant, including coal mining assets (both 
owned and leased), net of accumulated provisions 
for depreciation, depletion and amortization, and 
the denominator of which is the sum of such net 
investments of all systems companies. 


7. Level of Construction Ratio—a ratio the numer- 
ator of which is the “defined construction expendi- 
tures” of each operating company and the denom- 
inator of which is the total of such ‘defined 
construction expenditures” of all such operating 
companies. 


8. Tons of fuel acquired ratio—a ratio the num- 
erator of which is the number of tons of coal (and 
equivalent tons in the case of oil) acquired for or 
on behalf of an operating company by Service 
Company during the previous twelve months and 
the denominator of which is the sum of the number 
of tons of coal (and equivalent tons in the case of 
oil) acquired for or on behalf of all operating 
companies by Service Company during such peri- 
od. 


9. Computer Resource Unit Ratio—a ratio the nu- 
merator of which is the current month’s number of 
computer resource units (a measure of computer 
demand converted to a common base) associated 
with all work orders of the group for a system com- 
pany and the denominator of which is the sum of 
all the current month’s computer resource units 
associated with all work orders of the group for all 
system companies. 


10. Coal Company Combination Ratio—a ratio 
the numerator of which is the sum of each system 
coal company’s twelve months’ gross payroll, orig- 
inal cost of fixed assets, original cost of leased as- 
sets and twelve months’ gross revenues and the 
denominator of which is the combined totals of all 
system coal companies. 


Under Article Ill of the Service Agreement, the 
above-cited ratios will be used to allocated costs 
on functional work orders for services of a general 
nature by the below designated specific Service 
Company groups as follows (with the particular ra- 
tio, by number as set forth above, in parentheses 
after the specific group activity): Administrative 
Services (5); Automotive Services (1) or 10, as ap- 
propriate); Civil Engineering (7); Computer Appli- 
cations (1 or 9, as appropriate); Construction (7); 
Controllership (1, 7 or 10, as appropriate); Cus- 
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tomer Service (3); Design (1 or 7, as appropriate); 
Electrical Engineering (1 or 7, as appropriate), 
Electrical Research and Development (1 or 7, as 
appropriate); Engineering Education Programs (1); 
Environmental Engineering (2 or 10, as appropri- 
ate); Executive Group (1, 7 or 10, as appropriate); 
Finance (1 or 10, as appropriate); Fuel Supply (8 
or 10, as appropriate); Insurance and Pension (4 
or 6, as appropriate); Land Management (1); Legal 
(1 or 10, as appropriate); Materials Handline (2 or 
7, aS appropriate); Mechanical Engineering (2 or 
7, aS appropriate); Nuclear Engineering (2, but 
only for operating companies having nuclear 
generating facilities); Operations (2); Personnel (4 
or 5, as appropriate); Public Affairs (1 or 10, as 
appropriate); Purchasing (1 or 10, as appropriate); 
Quality Assurance (2); Rates (1 or 2, as appropri- 
ate); System Planning (1, 2, or 7, as appropriate); 
Transmission and Distribution Operations (1); 
Technical Education (2); and Treasury (1, 7 or 10, 
as appropriate). 


Certain operating companies of the AEP system 
now have, or may from time to time have, a joint 
ownership in a generating plant with non-affiliates. 
With respect to such an operating company, the 
costs of a Service Company group accumulated 
on functional work orders for services of a general 
nature, which would under the Service Agreement 
ordinarily be subject to allocation to such op- 
erating company on the basis of its interest in such 
generating plant, would be allocated to the 
operating company only to the extent that such 
operating company had direct responsibility for, or 
directly participated in, some phase of the con- 
struction and/or operation of such generating plant 
and then only to the extent of the partial interest of 
such operating company in such generating plant. 


Under the Service Agreement, interest cost on 
Service Company’s borrowed capital shall be allo- 
cated to system companies based on a ratio the 
numerator of which is the total annual costs, ex- 
clusive of such interest cost, charged by Service 
Company to a system company and the denomi- 
nator of which is the sum of the total annual costs, 
exclusive of such interest cost, charged by Service 
Company to all such companies. This ratio will be 
revised annually based on figures as of December 
31. 


The proposed new methods of allocation under 
the Service Agreement were put into effect on 
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lanuary 1, 1980, and differ from those specified in 
the service agreements presently in effect. Should 
any subsequent modification be deemed necessa- 
ry by this Commission, Service Company will ret- 
roactively adjust its charges to reflect the changes 
made. 


It is stated that Service Company began providing 
services to CSOE (which AEP acquired May 9, 
1980) on July 1, 1980. Charges to work orders for 
services provided directly to CSOE by Service 
Company shail be billed as incurred. CSOE pres- 
ently has its own internal service departments, 
which will be eliminated by 1982 through attrition 
and the integration of its employees into Service 
Company. Until then it is proposed that CSOE will 
bear only a portion of the charges otherwise allo- 
cable to it as an operating company, as follows: 


Period Portion 
July 1, 1980 to December 31, 1980 25% 
January 1, 1981 to June 30, 1981 50% 
July 1, 1981 to December 31, 1981 75% 
January 1, 1982 and thereafter 100% 


Should any subsequent modification in the pro- 
posed method of billing CSOE be deemed neces- 
sary by this Commission, Service Company will 
retroactively adjust its charges to reflect the 
changes made. 


Through December 31, 1979, Service Company 
had billed AEP at a flat rate of 25% of the costs of 
services rendered by Service Company. From and 
after January 1, 1980, in accordance with the Sys- 
tem of Accounts, AEP will be billed in accordance 
with the work order system. Work orders will be 
established for specific services performed for 
AEP, and will include charges for salaries, which 
will be determined from employees time records 
and will be computed on the basis of each employ- 
ee’s hourly rate. Employee-related expenses, 
overhead and general administration expenses 
will be allocated to such work orders in the same 
proportion as the salaries of the Service Company 
group performing services for AEP. The methods 
of allocation specified in Article Ill of the Service 
Agreement will not be directly applicable to AEP, 
except with respect to allocation of interest costs 
and costs of the computer applications group. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
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at $4,000. The State Corporation Commission of 
Virginia has authorized Appalachian Power Com- 
pany to enter into the Service Agreement, and the 
West Virginia Public Service Commission has au- 
thorized Appalachian Power Company and Wheel- 
ing Electric Company to enter into the Service 
Agreement. No other state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application has 
been given the manner prescribed in Rule 23 pro- 
mulgated under the Act (HCAR No. 21893), and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, 
granted forthwith, subject to the terms and condi- 
tions prescribed in Rule 94 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 11619/February 13, 1981 


In the Matter of 


SECURITY BOND FUND, INC. 
SECURITY EQUITY FUND, INC. 
SECURITY INVESTMENT FUND, INC. 
SECURITY ULTRA FUND, INC. 

LIFE INSURANCE INVESTORS, INC. 
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and 


SECURITY DISTRIBUTORS, INC. 
Security Benefit Life Building 

700 Harrison Street 

Topeka, Kansas 66636 


(812-3695) 


ORDER AMENDING A PREVIOUS ORDER 
GRANTING EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 22(d) OF THE ACT OF 
RULES 22d-1 AND 22d-2 THEREUNDER PUR- 
SUANT TO SECTION 6(c) OF THE ACT AND 
PERMITTING OFFERS OF EXCHANGE PURSU- 
ANT TO SECTION 11(a) OF THE ACT 


Security Bond Fund, Inc. (“Bond’’), Security Equity 
Fund, Inc. (“Equity”), Security Investment Fund, 
Inc. (“Investment”), Security Ultra Fund, Inc. (“UI- 
tra’), and Life Insurance Investors, Inc. (‘‘Invest- 
ors’) (collectively referred to as the ‘“Funds”), 
open-end, diversified management investment 
companies registered under the Investment Com- 
pany Act of 1940 (‘Act’), and Security Distribu- 
tors, Inc. (‘Distributors’) (collectively referred to 
with the Funds as “Applicants’’), filed an applica- 
tion on November 10, 1980, and amendments 
thereto on December 15, 1980, and January 16, 
1981, requesting an order of the Commission 
amending an earlier order of the Commission dat- 
ed December 19, 1974 (Investment Company Act 
Release No. 8621). This earlier order, pursuant to 
Section 11(a) of the Act, permitted all the Funds, 
except Investors, to exchange their shares for 
shares of Bond on a basis other than their relative 
net asset value per share at the time of the ex- 
change, and, pursuant to Section 6(c) of the Act, 
exempted such exchanges from the provisions of 
Section 22(d) of the Act and Rules 22d-1 and 
22d-2 thereunder. The application to amend the 
earlier order proposes to permit investors to offer 
to exchange its shares for shares of Bond on a ba- 
sis other than their relative net asset value per 
share at the time of the exchange and to extend 
the offer of exchange to certain shareholders of 
Security Cash Fund, Inc. 


On January 13, 1981, a notice (Investment Com- 
pany Act Release No. 11546) was issued of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
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would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 
11(a) of the Act, that the application for amend- 
ment of the Commission’s order dated December 
19, 1974, contained in Investment Company Act 
Release No. 8621, to the extent requested, be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11620/February 13, 1981 


In the Matter of 


DBL CASH FUND INC. 

(formerly, DBL CASH-LINK FUND INC.) 
60 Broad Street 

New York, New York 10004 


(812-4761) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


DBL Cash Fund Inc. (“Applicant’; formerly named 
“DBL Cash-Link Fund Inc.”) registered under the 
Investment Company Act of 1940 (‘Act’) as an 
open-end, diversified management investment 
company, filed an application on November 3, 
1980, and an amendment thereto on February 4, 
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1981, requesting an order, pursuant to Section 
6(c) of the Act and Rules 2a—4 and 22c-1 there- 
under, to the extent necessary to permit Applicant 
to value its portfolio securities using the amortized 
cost method of valuation. In its amendment to the 
application, Applicant stated that through an 
amendment to the fund’s charter filed in the State 
Department of Assessments and Taxation of the 
State of Maryland on January 29, 1981, the name 
of the fund was changed from “DBL Cash-Link 
Fund Inc.” to “DBL Cash Fund Inc.” Applicant rep- 
resents that this change has been reflected in an 
amendment to Applicant's Form N-1 Registration 
Statement under the Securities Act of 1933 filed 
on January 30, 1981, and that Applicant intends to 
make all such additional filings as may be neces- 
sary in order to make appropriate disclosure of the 
change of its name, including filings with all of the 
securities administrators of the states in which it 
has filed applications to register its shares. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions 
agreed to by Applicant: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment mana- 
ger, Applicant’s board of directors undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objective, to stabilize Applicant's net asset 
value per share, computed for the purpose of dis- 


82/SEC DOCKET 


tribution, redemption and repurchase, at $1.00 per 
share. 


2. Included within the procedures to be adopted 
by the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by refer- 
ence to market factors from Applicant's 
$1.00 amortized cost price per share, 
and the maintenance of records of such 
review. ' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 12 of 1 percent, a re- 
quirement that the board of directors will 
promptly consider what action, if any, 
should be initiated. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
Applicant’s $1.00 amortized cost price 
per share may result in material dilution 
or other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: selling 
portfolio instruments prior to maturity to 
realize capital gains or losses, or to 
shorten Applicant's average portfolio 
maturity; withholding dividends; re- 


1 To fulfill this condition, Applicant intends to use 
actual quotations or-estimates of market value re- 
flecting current market conditions chosen by the 
board of directors in the exercise of its discretion 
to be appropriate indicators of value, which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to clas- 
ses of money market instruments published by 
reputable sources. 
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demption of shares in kind; or utilizing a 
net asset value per share as determined 
by using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year (unless subject to a repur- 
chase agreement with a maturity of one year or 
less), or (b) maintain a dollar-weighted average 
portfolio instrument should result in a dollar- 
weighted average portfolio maturity in excess of 
120 days, Applicant will invest its available cash in 
such a manner as to reduce such average maturity 
to 120 days or less as soon as reasonably practi- 
cable. 


4. Appplicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and Ap- 
plicant will record, maintain and preserve for a pe- 
riod of not less than six years (the first two years 
in an easily accessible place) a written record of 
the board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act, 
as if such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service, or in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direct- 
ors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quar- 
ter and, if any such action was taken, will describe 
the nature and circumstances of such action. 


Volume 22, No. 1, March 3, 1981 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11621/February 13, 1981 


In the Matter of 


LEXINGTON TAX FREE DAILY INCOME FUND, 
INC. 

580 Sylvan Avenue 

Englewood Cliffs, New Jersey 07632 


(812-4767) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


Lexington Tax Free Daily Income Fund, Inc. (‘“Ap- 
plicant’”), an open-end, diversified, management 
investment company registered under the Invest- 
ment Company Act of 1940 (the “Act’), filed an 
application on November 17, 1980, and an amend- 
ment thereto on January 5, 1981, for an order of 
the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to calculate its net asset value per 
share using the amortized cost method for valuing 
its portfolio securities. 


On January 15, 1981, a notice (Investment Com- 
pany Act Release No. 11561) was issued of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the matter would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
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with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions to 
which Applicant has consented: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's board of directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to the shareholders of Applicant—to 
establish procedures reasonably designed, taking 
into account current market conditions and Appli- 
cant’s investment objectives, to stabilize Appli- 
cant’s net asset value per share, as computed for 
the purpose of distribution, redemption and repur- 
chase, at $1.00 per share. 


2. Included among the procedures to be adopted 
by the board of directors shall be the following du- 
ties and responsibilities: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of the 
current market conditions, to determine 
the extent of deviation, if any, of Appli- 
cant’s $1.00 amortized cost price per 
share from the net asset value per 
share as determined by using available 
market quotations and the maintenance 
of records of such review." 





' To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by the 
directors in the exercise of their discretion to be 
appropriate indicators of value, which may include, 
inter alia, (1) quotations or estimates of market 
value for individual portfolio instruments, or (2) 
values obtained from yield data relating to classes 
of municipal securities provided by independent 
sources. 
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(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds one-half of one percent, a re- 
quirement that the directors shall 
promptly consider what action, if any, 
should be initiated. 


(c) Where the board of directors be- 
lieves that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or any other unfair result to in- 
vestors or existing stockholders, the 
board shall take such action as it deems 
appropriate to eliminate or reduce, to 
the extent reasonably practicable, such 
dilution or unfair result, which may in- 
clude: redemption of shares in kind; 
selling portfolio securities prior to matu- 
rity to realize capital gains or losses, or 
to shorten the average maturity of Appli- 
cant’s portfolio; withholding dividends; 
or utilizing a net asset value per share 
as determined by using available mar- 
ket quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any portfolio security with a remaining ma- 
turity of greater than one year, or (b) maintain a 
dollar-weighted average portfolio maturity in ex- 
cess of 120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not !ess than six years (the first two years in 
an easily accessible place) a written record of the 
directors’ considerations and actions taken in con- 





2 In fulfilling this latter condition, if the disposition 
of a portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner so as to reduce the dollar-weighted aver- 
age portfolio maturity to 120 days or less as soon 
as reasonably practicable. 
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nection with the discharge of its responsibilities as 
set forth above, to be included in the minutes of 
the directors’ meetings. The Applicant agrees that 
such documents shall be subject to inspection by 
the Commission in accordance with Section 31(b) 
of the Act, as though such documents were re- 
cords required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio instruments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the direct- 
ors determine present minimal credit risks and 
which are of “high quality” as determined by any 
major rating service or, in the case of any instru- 
ment that is not rated, are of comparable quality 
as determined by the directors. 


6. The Applicant will include in each quarterly re- 
port, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to paragraph 
2(c) above was taken during the preceding fiscal 
quarter and a description of the nature and cir- 
cumstances of any such action taken. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11622/February 17, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6291/February 17, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11623/February 17, 1981 


In the Matter of 


CENTENNIAL CAPITAL SPECIAL FUND, INC. 
One New York Plaza 
New York, New York 10004 
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(811-1878) 


ORDER TERMINATING REGISTRATION PUR- 
SUANT TO SECTION 8&(f) OF THE ACT 


Centennial Capital Special Fund, Inc. (‘‘Appli- 
cant’), an open-end, diversified management in- 
vestment company registered under the Invest- 
ment Company Act of 1940 (‘‘Act’’), filed an 
application on December 10, 1980, for an order of 
the Commission, pursuant to Section 8(f) of the 
Act, declaring that Applicant has ceased to be an 
investment company as defined in the Act. 


On January 15, 1981, a notice (Investment Com- 
pany Act Release No. 11560) was issued of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the matter would 
be issued as of course unless a hearing should be 
ordered. On January 19, 1981, through adminis- 
trative error, a second notice (Investment Compa- 
ny Act Release No. 11572) was issued on the 
same application. No request for a hearing has 
been filed on either notice, and the Commission 
has not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Centennial Capital 
Special Fund, Inc., under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11624/February 17, 1981 


In the Matter of 


FEDERATED CASH RESERVE TRUST 
421 Seventh Avenue 
Pittsburgh, PA 15219 


(811-3018) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On January 13, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11547) of an ap- 
plication filed by Federated Cash Reserve Trust 
(“Applicant”), which is registered under the Invest- 
ment Company Act of 1940 (‘Act’) as an open- 
end, diversified, management investment compa- 
ny, requesting an order of the Commission 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment compa- 
ny as defined by the Act. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration under the Act of Feder- 
ated Cash Reserve Trust shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11625/February 18, 1981 


In the Matter of 


INA TAX-FREE RESERVE FUND, INC. 
3531 Silverside Road 
Wilmington, Delaware 19810 


(812-4735) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTOIN FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-4 and 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that INA Tax-Free 
Reserve Fund, Inc. (‘Applicant’), an open-end, di- 
versified management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on September 16, 
1980, and amendments thereto on February 2 and 
February 3, 1981, requesting an order of the Com- 
mission pursuant to Section 6(c) of the Act ex- 
empting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit Ap- 
plicant to compute its net asset value per share 
using the amortized cost method of valuation. All 
interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant is a corporation incorporated under the 
laws of the State of Maryland. Applicant states 
that its investment objective is the maximization of 
current income exempt from Federal income taxes 
to the extent consistent with preservation of capi- 
tal and maintenance of liquidity. 


Applicant represents that it will invest in tax- 
exempt instruments largely consisting of debt obli- 
gations issued by state or municipal governments 
and public authorities; securities sold by state or 
municipal government and public authorities as in- 
terim financing in anticipation of tax collections, 
revenue receipts or bond sales; project notes 
which are secured by the full faith and credit of the 
United States; and commitments to purchase the 
above described securities on a “when-issued” 
basis. According to the application, Applicant’s 
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portfolio will be limited to those tax-exempt instru- 
ments rated at least Aa, MIG-1 or MIG-2 by 
Moody’s Investors Services, Inc., or at least AA by 
Standard & Poor’s Corporation. Applicant further 
states that tax-exempt instruments which are not 
rated may be purchased if they are of comparable 
quality to rated instruments as determined by Ap- 
plicant’s Board of Directors. 


To the extent that suitable tax-exempt investments 
are unavailable or that funds must be invested on 
a temporary basis, Applicant proposes to make 
defensive or temporary investments in taxable ob- 
ligations consisting of securities issued or guaran- 
teed by the United States government or any of its 
agencies or instrumentalities; bank money instru- 
ments (largely certificates of deposit) issued by 
large, insured, domestic commercial savings 
banks and savings and loan associations; com- 
mercial paper Prime-1 or Prime-2 by Moody’s or 
A-1 or A-2 by Standard & Poor’s; corporate bonds 
rated at least Aa by Moody’s or AA by Standard & 
Poor’s; unrated corporate debt instruments provid- 
ed they are of comparable quality as determined 
by the Applicant’s Board of Directors; and repur- 
chase agreements. 


Applicant further proposes to establish a dividend 
policy whereby its net income will be declared as a 
daily dividend. According to the application, in- 
come of the Applicant for the applicable dividend 
period will consist of: (a) interest accrued and dis- 
count earned (including both original issue and 
market discount), if any, less (b) amortization of 
premium and accrued expenses of the Applicant. 


Applicant states that its net asset value per share 
for determining the price at which shares are is- 
sued and receemed will be calculated immediately 
following the daily declaration of dividends by: (a) 
valuing all portfolio investments as set forth below; 
(b) deducting the Applicant’s liabilities; and (c) di- 
viding the resulting amount by the number of the 
applicant's shares outstanding. Applicant further 
states that portfolio securities and instruments will 
be valued on the basis of amortized cost (i.e., 
portfolio securities and instruments will be valued 
at cost on the date of purchase and thereafter as- 
sume a constant amortization of any discount or 
premium until the security or instrument matures). 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
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for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direct- 
ors. Rule 22c-1 adopted under the Act provides, in 
part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or to sell 
such security. Rule 2a-4 adopted under the Act 
provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and re- 
demption shall be an amount which reflects calcu- 
lations made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and that other securities 
and assets shall be valued at fair value as deter- 
mined in good faith by the board of directors of the 
registered company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things: (1) Rule 2a—4 under the Act 
requires that portfolio instruments of ‘““money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a—4 for a “money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). In view of the 
foregoing, Applicant requests exemptions from 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to value its portfolio by means of the 
amortized cost method of valuation. 


In support of the relief requested, Applicant states 
its belief that potential investors in shares of the 
Applicant are concerned that (1) the net asset 
value of their shares remain stable and (2) invest- 
ment income be steady. Applicant asserts that by 
maintaining a portfolio of high quality money mar- 
ket instruments of short maturities, it can provide 
these features to investors. Applicant has further 
determined that maintaining an average weighted 
portfolio maturity of 120 days or less will accom- 
plish the aims of Applicant’s investors by reducing 
the risk of significant volatility in the value of port- 
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folio instruments and at the same time producing a 
yield commensurate with those available in the 
short-term, tax-exempt money market. Applicant 
represents that its Board of Directors has deter- 
mined in good faith that in the light of the circum- 
stances of the Applicant, and absent unusual or 
extraordinary circumstances, the amortized cost 
method of valuing portfolio securities is appropri- 
ate and preferable for the Applicant and will reflect 
the fair value of its securities. The Applicant fur- 
ther represents that the granting of the requested 
exemption is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policies of the Act. 


Applicant expressly consents to the imposition of 
the following conditions in any order granting the 
exemptive relief it requests: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's Board of Directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant’s shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase, 
at $1.00 per share. 


2. Included within the procedures to be adopted 
by the Board of Directors shall be the following du- 
ties and responsibilities: 


(a) Review by the Board of Directors, as it deems 
appropriate and at such intervals as are reasona- 
ble in light of current market conditions, to deter- 
mine the extent of deviation, if any, of the net as- 
set value per share as determined by using 
available market quotations from Applicant’s $1.00 
amortized cost price per share, and the mainte- 
nance of records of such review." 





'To fulfill this obligation, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
Board of Directors in the exercise of its discretion 
to be appropriate indicators of value, which may 
include among other things, (i) quotations or esti- 
mates of market value for individual portfolio in- 
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(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 1% 
of 1 percent, a requirement that the Board of Di- 
rectors will promptly consider what action, if any, 
should be initiated by it. 


(c) Where the Board of Directors believes that the 
extent of any deviation from Applicant's $1.00 
amortized cost price per share may result in mate- 
rial dilution or other unfair results to investors or 
existing shareholders, it shall take such action as 
it deems appropriate to eliminate or to reduce to 
the extent reasonably practicable such dilution or 
unfair results, which may include: redeeming 
shares in kind; selling portfolio instruments prior to 
maturity to realize capital gains or losses, or to 
shorten Applicant's average portfolio maturity; 
withholding or reducing dividends; or utilizing a net 
asset value per share as determined by using 
available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will include in the minutes of Board of Direct- 
ors’ meetings and will record, maintain and pre- 
serve for a period of not less than six years (the 
first two years in an easily accessible place) a writ- 
ten record of the Board’s consideration and ac- 
tions taken in connection with the discharge of its 





struments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


?In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reason- 
ably practicable. 
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responsibilities, as set forth above. The docu- 
ments preserved pursuant to this condition shall 
be subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if such 
documents were records required to be main- 
tained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
Board of Directors determines present minimal 
credit risks, and which are of ‘high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, or compa- 
rable quality as determined by the Board. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 13, 1981, at 5:30 
p.m., to submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. 


Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Appli- 
cant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11626/February 18, 1981 


In the Matter of 


DELAWARE TAX-FREE MONEY FUND, INC. 
Seven Penn Center Plaza 
Philadelphia, Pennsylvania 19103 


(812-4781) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


Delaware Tax-Free Money Fund, Inc. (‘‘Appli- 
cant’), registered under the Investment Company 
Act of 1940 (“Act”) as an open-end, diversified, 
management investment company, filed an appli- 
cation on December 15, 1980, and an amendment 
thereto on January 14, 1981, requesting an order, 
pursuant to Section 6(c) of the Act, exempting Ap- 
plicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a—4 and 22c-1 thereunder to 
the extent necessary to permit Applicant to value 
its portfolio securities using the amortized cost 
method of valuation. 


On January 22, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11579) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
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with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions 
agreed to by Applicant: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
the board of directors of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $10.00 
per share. 


2. Included within the procedures to be adopted 
by the board of directors of the Applicant shall be 
the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$10.00 amortized cost price per share, 
and the maintenance of records such 
review.! 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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(b) In the event such deviation from the 
$10.00 amortized cost price per share 
exceeds 1% of 1 percent, a requirement 
that the board of directors will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
the $10.00 amortized cost per share 
may result in material dilution or other 
unfair results to investors or existing 
shareholders, it shall take such action 
as it deems appropriate to eliminate or 
to reduce to the extent reasonably prac- 
ticable such dilution or unfair results, 
which may include: redeeming shares in 
kind; selling portfolio instruments prior 
to maturity to realize capital gains or 
losses, or to shorten the average matu- 
rity of portfolio instruments; withholding 
dividends; or utilizing a net asset value 
per share as determined by using avail- 
able market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 


provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
directors’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 





?In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reason- 
ably practicable. 
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the board of directors’ meeting. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direct- 
ors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11627/February 18, 1981 


In the Matter of 


AMERICAN FEDERATION OF LABOR AND 
CONGRESS OF INDUSTRIAL ORGANIZATIONS 
MORTGAGE INVESTMENT TRUST 

815 Sixteenth Street, N.W. 

Washington, D.C. 20006 


(812-4799) 


ORDER PURSUANT TO SECTION 22(e)(3) OF 
THE ACT PERMITTING THE PARTIAL SUSPEN- 
SION OF PAYMENT FOR SECURITIES TEN- 
DERED FOR REDEMPTION 


American Federation of Labor and Congress of In- 
dustrial Organizations Mortgage Investment Trust 


Volume 22, No. 1, March 3, 1981 


(“Trust”), registered under the Investment Compa- 
ny Act of 1940 (‘‘Act’’) as an open-end, non- 
diversified, management investment company, 
filed an application on January 12, 1981, and 
amendments thereto on January 13, 1981, and 
January 19, 1981, requesting an order of the Com- 
mission pursuant to Section 22(e)(3) of the Act 
permitting the partial suspension of payment for 
securities tendered to the Trust for redemption, 
such order to continue until either: (1) 10 days aft- 
er final resolution of any possible claim against the 
Trust for alleged income tax deficiencies, or (2) 
the Commission, on its own initiative, terminates 
the order. The application further requested that 
such order be made effective as of January 22, 
1981, on a temporary basis, pending issuance of a 
permanent order following appropriate notice and 
opportunity for a hearing. 


On January 21, 1981, a notice of the filing of the 
application and an order permitting the partial sus- 
pension of payment for securities tendered to the 
Trust for redemption on a temporary basis was is- 
sued (Investment Company Act Release No. 
11575). The notice gave interested persons an op- 
portunity to request a hearing and stated that an 
order would be issued as of course unless a hear- 
ing should be ordered. No request for a hearing 
has been filed, and the Commission has not or- 
dered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 22(e)(3) of 
the Act, that the Trust be, and hereby is, permitted 
to suspend a portion of the payment due upon re- 
demption of its securities, as set forth in the plan 
of partial suspension, to the extent requested; and 


IT |S FURTHER ORDERED, that the order 
temporarily permitting the partial suspension of 
payment for securities tendered to the Trust for re- 
demption shall terminate, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11628/February 18, 1981 


In the Matter of 


MERRILL LYNCH READY ASSETS TRUST 

CMA MONEY TRUST 

MERRILL LYNCH ASSET MANAGEMENT, INC. 
FUND ASSET MANAGEMENT, INC. 

MERRILL LYNCH GOVERNMENT SECURITIES, 
INC. 

MERRILL LYNCH MONEY MARKETS INC. 

165 Broadway 

New York, New York 10080 


MERRILL LYNCH INSTITUTIONAL FUND, INC. 
MERRILL LYNCH GOVERNMENT FUND, INC. 
100 Federal Street 

Boston, Massachusetts 02110 


(812-4388) 


APPLICATION FOR AN ORDER PURSUANT TO 
SECTIONS 6(c) and 17(b) OF THE ACT EX- 
EMPTING APPLICANTS FROM SECTION 17(a) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Merrill Lynch 
Ready Assets Trust (““MLRAT’’), CMA Money 
Trust (“CMA”), Merrill Lynch Institutional Fund, 
Inc. (‘“MLIF’’), and Merrill Lynch Government 
Fund, Inc. (‘““MLGF’’) (collectively, the “Funds”), 
and Merrill Lynch Asset Management, Inc. 
(““MLAM’’) and Fund Asset Management, Inc. 
(“FAM”) (collectively, the “Advisers’), and Merrill 
Lynch Government Securities, Inc. (“GSI”) and 
Merrill Lynch Money Markets Inc. (“MMI”) (all of 
which are hereinafter collectively referred to as the 
“Applicants’”) have filed an application on Novem- 
ber 13, 1978 and an amendment thereto on Febru- 
ary 9, 1981, for an order of the Commission pursu- 
ant to Sections 6(c) and 17(b) of the Investment 
Company Act of 1940 (the ‘“Act’’), for an exemp- 
tion to permit the Funds and the Advisers to ex- 
change in certain principal transactions with GSI 
and MMI in the manner and subject to the condi- 
tions summarized below. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The application states that each Fund is a no-load, 
diversified, open-end management investment 
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company registered under the Act. Applicants 
state that each Fund is a “money market fund” 
and seeks the safety of principal, liquidity and cur- 
rent income available from investing in a portfolio 
of money market securities, primarily short-term 
United States Government and Government agen- 
cy securities, bank money instruments (certificates 
of deposit and bankers’ acceptances) and com- 
mercial paper. Each Fund has an investment advi- 
sory agreement with one of the Advisers pursuant 
to which the Adviser, subject to the general super- 
vision of the Directors (or Trustees) of the Fund, 
provides investment advisory and management 
services. 


Applicants represent that MLAM, a wholly-owned 
subsidiary of Merrill Lynch & Co., Inc. (‘Merrill 
Lynch’), and FAM, a wholly-owned subsidiary of 
MLAM, are both registered investment advisers 
under the Investment advisers Act of 1940. MLAM 
and FAM have substantially the same identity with 
the same directors and executive officers, and, in- 
sofar as investment company operations are con- 
cerned, the same employees. In their respective 
contracts with the Funds, the advisers are respon- 
sible for managing the portfolios, subject to the su- 
pervision of the Directors (or Trustees) of the 
Funds, and have the responsibility for making in- 
vestment decisions and the placement of portfolio 
transactions. 


According to the application, GSI, a wholly-owned 
subsidiary of Merrill Lynch, was organized in 1973. 
Applicants state that GSI is one of the largest 
dealers in money market securities, and is one of, 
the Government securities dealers who report 
their daily position and trading to the Federal Re- 
serve Bank of New York. GSI acts as both a pri- 
mary dealer and distributor of Government and 
Government agency issues, and makes a market 
almost totally as principal in both Government and 
Government agency issues. The application indi- 
cates that MMI was organized in 1979 as a sub- 
sidiary to GSI and has assumed GSIl’s trading in 
bank money instruments, including certificates of 
deposit, bankers’ acceptances and commercial 
paper. 


Applicants represent that GSI, MMI, and the Ad- 
visers operate as completely separate entities un- 
der the umbrella of the Merrill Lynch holding com- 
pany. While such corporations are under common 
control, each has its own separate officers and 
employees, each is separately capitalized, and 
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each maintains its own separate books and re- 
cords and operates as an independent profit cen- 
ter. 


Applicants indicate that practically all trading in 
money market securities takes place in over-the- 
counter markets consisting of groups of dealer 
firms which are primarily major securities firms or 
large banks. The largest group of such dealers 
consists of the approximately 34 Government se- 
curities dealers (one of which is GSI) who report 
their daily positions and trading to the Federal Re- 
serve Bank of New York. Money market securities 
are generally traded in round lots of $1,000,000 on 
a net basis and do not normally involve either bro- 
kerage commissions or transfer taxes. The cost of 
portfolio securities transactions of the Funds 
consists primarily of dealer or underwriter 
spreads. Spreads generally to not exceed 25 basis 
points and decline on larger amounts. A typical 
spread for a portfolio transaction of one of the 
Funds is 12.5 basis points. The Applicants state 
that it has been the experience of the Funds that 
there is not a great deal of variation in the spreads 
charged by the various dealers. 


Applicants assert that because of the variety of 
types of money market securities the money mar- 
ket tends to be highly segmented. The character 
of the market for a particular security will vary 
widely in terms of price, volatility, liquidity and 
availability. There are significant fluctuations in 
yield among the various types of securities and 
even within the various types depending upon the 
maturity date and the quality of the issuer. 


Applicants further state that access to this market 
depends on access to the dealers and this access 
can only be obtained by being a participating cus- 
tomer of the dealers and thereby obtaining realis- 
tic quotations and information concerning issuers 
of money market securities. Best price and execu- 
tion is normally achieved by obtaining competitive 
quotations from the competitive retail dealers with 
respect to a particular security. 


It is asserted that GSI is among the largest com- 
petitive retail dealers in the money market and that 
MMI is among the largest competitive retail deal- 
ers in bank money market instruments. Being 
competitive means that such dealer has the secu- 
rity in inventory (or is willing to go short on such 
security) and is in a position to quote prices within 
the prevailing market range. It is claimed that 
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GSI’s share of the trading in U.S. Government se- 
curities maturing within one year has amounted to 
approximately 8% of the market and MMI’s share 
of trading in bank money market securities is 10%. 


The application states that, subject to policy es- 
tablished by the Directors (or Trustees) and offi- 
cers of the Funds, the Advisers are primarily re- 
sponsible for the Funds’ portfolio decisions and 
placing of the Funds’ portfolio transactions. In 
placing orders, it is the policy of the Funds to ob- 
tain the best net results taking into account such 
factors as price, the size, type, and difficulty of the 
transaction involved, the firm’s general execution 
and operational facilities, and the firm’s risk in po- 
sitioning the securities involved. The Funds’ policy 
of investing in securities with short maturities and 
their utilization of various yield improvement tech- 
niques results in high portfolio turnover. The appli- 
cation indicates that the investment policies of the 
Funds, the nature of the money market, and the 
fact that the Funds’ shares are redeemable, re- 
quire rapid acquisition and disposition of portfolio 
securities. 


Because of the above-described affiliation of GSI 
and MMI with the Funds, the Funds are prohibited 
from making purchases from or sales to GSI and 
MMI of securities in transactions in which GSI or 
MMI acts as principal. Section 17(a) of the Act pro- 
hibits an affiliated person of a registered invest- 
ment company, or any affiliated person of such a 
person, acting as principal, from selling to or 
purchasing from such registered company, or any 
company controlled by such registered company, 
any security, or other property. Section 17(b) of 
the Act provides, however, that the Commission, 
upon application, may exempt a transaction from 
the provisions of Section 17(a) if evidence estab- 
lishes that the terms of the proposed transaction, 
including the consideration to be paid, are reason- 
able and fair and do not involve overreaching on 
the part of any person concerned, and that the 
proposed transaction is consistent with the policy 
of the registered investment company concerned 
and with the general purposes of the Act. Section 
6(c) provides that the Commission may condition- 
ally or unconditionally exempt any person, security 
or transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
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and the purposes fairly intended by the policy and 
provisions of the Act. 


On August 10, 1976, the Commission issued an 
order (Investment Company Act Release No. 
9392) (the “1976 Order’), pursuant to Sections 
6(c) and 17(b) of the Act granting an exemption 
from the provisions of Section 17(a) of the Act to 
permit MLRAT and MLAM to engage in certain 
principal transactions with GSI which would other- 
wise be prohibited by Section 17(a) of the Act. 
This exemption applies only to the short-term 
United States Government securities and Govern- 
ment agency securities in which MLRAT may in- 
vest, and it specifies a number of conditions that 
must be met before transactions can be con- 
ducted. Among such conditions, all transactions 
must originate with MLRAT or MLAM, not with 
GSI, and a determination is required in each in- 
stance, based upon information available to 
MLRAT and MLAM, that the price available from 
GSI is ‘‘better than’ that available from other 
sources. To be considered better than the quota- 
tion from other sources, Condition (4) of the 1976 
Order provides that the GS! quotation must be at 
least one basis point better than that available 
from other sources if the quotation is made in 
terms of yield basis; if the quotation is made in 
terms of a dollar price, it must be at least 1/64 of a 
dollar better than the quotation from other 
sources. 


The application seeks to modify the 1976 Order in 
the following respects: 


1. The proposed order would be applicable to 
CMA, MLIF, and MLGF, and their investment ad- 
viser, FAM, as well as to MLRAT, and its invest- 
ment adviser, MLAM; and 


2. Condition (1) of the 1976 Order would be re- 
vised to make it applicable to short-term bank 
money instruments (i.e., certificates fo deposit and 
bankers’ acceptances) issued by certain large 
commercial banks as well as short-term United 
States Government and Government agency se- 
curities; and 


3. The proposed order would be applicable to 
transactions with MMI in the instruments covered 
by the order. 
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In all other respects, the exemptive order sought 
in the application will be subject to substantially 
the same conditions set forth in the 1976 Order. 


The Applicants assert that the rationale behind 
each of these modifications is as follows: 


1. At the time the 1976 Order was issued, the only 
advisory relationship that either of the Advisers 
had with a money market fund was MLAM’s in- 
vestment advisory agreement with MLRAT. Since 
such time, FAM has entered into investment advi- 
sory relationships with CMA, MLIF and MLGF. 
Each of these Funds is similar to MLRAT in terms 
of investment objectives and portfolio require- 
ments. Therefore, the Applicants submit that the 
rationale behind the original issuance of the 1976 
Order with respect to MLAM and MLRAT applies 
to FAM and CMA, MLIF and MLGF. 


2. The 1976 Order applies only to United States 
Government and Government agency securities. 
Except for MLGF, which invests only in short-term 
Treasury bills and notes, investments in Govern- 
ment and Government agency securities comprise 
only a portion of the Funds’ assets. Investments in 
bank money instruments are equally significant to 
the Funds, other than MLGF, and at times com- 
prise a greater portion of their assets. At August 
31, 1980, for MLIF and September 30, 1980, for 
MLRAT and CMA, for example, 67.6%, 53% and 
85.7% of their assets were invested in bank mon- 
ey isntruments, respectively, while, at the same 
time, 17.5%, 30.9% and 2% of their assets were 
invested in Government and Government agency 
securities respectively. 


Applicants assert that the 1976 Order was limited 
to United States Government and Government 
agency securities because such securities are ex- 
empt securities under Section 3(a)(2) of the Secu- 
rities Act of 1933 and are subject to less risk than 
the other types of money market securities and 
because the market for such securities was 
deemed to have more depth and liquidity than oth- 
er types of money market securities. It was be- 
lieved that transactions involving such securities 
present less potential for abuse of the inherent 
conflicts of interest involved in transactions with 
affiliates. Bank money instruments are also ex- 
empt securities under Section 3(a)(2). Applicants 
state that compared to other money market securi- 
ties, the bank money instruments in which the 
Funds may invest rank closely behind Government 
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and Government agency securities in terms of 
quality and ahead of commercial paper. This is in 
part because of the regulated nature of the bank- 
ing industry. According to their investment poli- 
cies, MLRAT and CMA can only conduct transac- 
tions in short-term bank money instruments of 
United States commercial banks with more than 
$1 billion in assets, and MLIF can only conduct 
transactions in short-term bank money instru- 
ments of the 50 largest United States commercial 
banks. Applicants state that the risk of default that 
might otherwise exist is lessened further by the 
short-term nature of the instruments, the size re- 
quirements with respect to eligible issuers and the 
credit analysis to which the Advisers subject the 
issuers of bank money instruments. The Advisers 
believe that the bank money instruments in which 
the Funds invest have a minimal risk of default. 


The Applicants assert that, in terms of depth and 
liquidity, the market for bank money market instru- 
ments ranks closely behind the market for Govern- 
ment securities. The bank money instrument seg- 
ment of the market is considered to be much more 
liquid than the commercial paper market, the cor- 
porate bond market and the municipal bond mar- 
ket. However, as is the case with all money market 
securities, including Government securities, the 
secondary market at times becomes very fluid and 
its liquidity varies. 


3. It is asserted that being able to conduct trans- 
actions with MMI would be advantageous to 
MLRAT, CMA, and MLIF as a competitive factor, 
even if never used, in negotiating prices with other 
dealers. If nothing else, the application states that 
access to MMI would be an importani information 
source as to the prevailing market for bank money 
instruments. The application further states that ac- 
cess to MMI would be very helpful in the disposi- 
tion of bank money instruments prior to maturity in 
the secondary market, especially at times when 
the secondary market may be in a fluid state. The 
size requirements of the Funds are another impor- 
tant factor making access to MMI desireable. Be- 
cause of their large size, MLRAT and CMA need 
extremely large investments typically in the 
$10-50 million range, and MLIF seeks invest- 
ments in the $5-25 million range. MMI would be 
helpful to the Funds with respect to both very large 
and very small purchases. 
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In making the foregoing request, Applicants agree 
that the following conditions may be imposed on 
the granting of an exemptive order: 


1. The exemption will apply only to short-term 
United States Government and Government agen- 
cy securities and bank money instruments (i.e., 
certificates of deposit and bankers’ acceptances). 
In the case of MLRAT and CMA, the bank money 
instruments subject to the proposed order must be 
issued by United States commercial banks having 
at least $1 billion in assets. In the case of MLIF, 
such bank money instruments must be issued by 
one of the 50 largest commercial banks in the 
United States. For purposes of the order, short- 
term securities are defined to be securities having 
a maturity of no more than one year. 


2. All transactions will originate with the Funds or 
their Advisers and not GSI or MMI. No solicitation 
will be made of the Funds or the Advisers by GSI 
or MMI. In discussions with respect to proposed 
transactions between the Funds and GSI or MMI, 
GSI and MMI personnel will confine their activities 
to the response to inquiries from the Funds and 
the Advisers. Neither Merrill Lynch, Pierce, Fenner 
& Smith Incorporated nor Merrill Lynch & Co., Inc., 
will have any involvement with respect to pro- 
posed transactions between the Funds and the 
Advisers and neither will attempt to influence or 
control in any way the placing by the Funds or the 
Advisers of orders with GSI or MMI. 


3. Before any transaction will be executed with 
GSI or MMI, the Funds or the Advisers will obtain 
such information as they deem necessary to deter- 
mine the most favorable price (as defined in Con- 
dition (4) below) available with respect to the 
transaction. Before any transaction will be exe- 
cuted with GSI or MMI, the Funds or the Advisers 
must check at least three other dealers to obtain a 
competitive quotation. With respect to prospective 
purchases of securities, these dealers must be 
those who have money market securities of the 
categories and the type desired in their inventories 
and who are in a position to quote favorable prices 
with respect thereto. With respect to the prospec- 
tive disposition of securities, these dealers must 
be those who, in the experience of the Funds and 
the Advisers, are in a position to quote favorable 
prices. 


4. A determination will be required in each in- 
stance, based upon the information available to 
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the Funds and the Advisers, that the price availa- 
ble from GSI or MMI is “better than” that available 
from other sources. To be considered ‘‘better 
than” that available from other sources, the GSI or 
MMI quotation must be at least one basis point 
better than that available from other sources if the 
quotation is made in terms of yield basis; if the 
quotation is made in terms of a dollar price, it must 
be at least 1/64 of a dollar better than the quota- 
tions from other sources. 


5. GSI’s and MMIl’s dealer spread in regard to any 
transaction with the Funds will be no greater than 
their customary dealer spreads, which in turn will 
be consistent with the average or standard spread 
charged by dealers in money market securities for 
the type of security and the size of transaction in- 
volved. 


6. The exemption will be made subject to any reg- 
ulations promulgated by the Commission under 
Section 11(a)(2)(B) of the Securities Exchange Act 
of 1934 which would otherwise prohibit or restrict 
in any way the ability of the Funds and/or the Ad- 
visers to conduct principal transactions with GSI 
and MMI. 


7. The exemption will be valid only so long as the 
Advisers, GSI and MMI operate as separate enti- 
ties within the holding company framework of 
Merrill Lynch & Co., Inc., with their own separate 
officers and employees, separate capitalization, 
and separate books and records. 


8. The Funds and the Advisers will maintain re- 
cords with respect to their transactions with GSI 
and MMI, including documentation of having ob- 
tained quotations from at least three other dealers 
with respect to each transaction. A schedule of all 
such transactions will be filed with the periodic re- 
ports filed by the Funds with the Commission pur- 
suant to Sections 30(a) and 30(b)(1) of the Act. 


9. The Legal Advisory Department of Merrill 
Lynch, Pierce, Fenner & Smith incorporated will 
prepare guidelines for GSI and MMI personnel to 
make certain that the no-solicitation policy is fol- 
lowed, that the Funds receive rates as favorable 
as other institutional purchasers buying in the 
same quantities and that the parties maintain 
arm’s-length relationships. The Legal Advisory De- 
partment will periodically monitor the activities of 
GSI and MMI in this regard to make certain that 
the above policy is adhered to. 
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10. The Audit Committees of the Board of Direct- 
ors (or Trustees) of the Funds, consisting of the 
non-interested Directors (or Trustees), will prepare 
guidelines for the Funds and the Advisers to make 
certain that the Funds are obtaining best price and 
execution with respect to any transactions with 
GSI and MMI and that the above procedures are 
followed in all respects. The respective Audit 
Committees will periodically monitor the activities 
of the Funds and the Advisers in this regard to in- 
sure that these matters are being accomplished. 


The Applicants believe that the granting of this 
application will provide the Funds access to the 
money market necessary to insure best price and 
execution in the case of the United States Govern- 
ment, Government agency securities and bank 
money instruments, and will provide the Funds 
and the Advisers with an important new informa- 
tion sources in the money market and thereby will 
work to the benefit of the shareholders of the 
Funds. 


The Applicants believe that the procedures to be 
followed with respect to transactions with GSI and 
MMI are structured in such a way as to insure that 
such transactions will be in all instances reasona- 
ble and fair and will not involve overreaching on 
the part of any person concerned, and further that 
such exemption is appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Finally, it is submitted that 
the experience of MLRAT under the 1976 Order 
demonstrates that there has been no overreaching 
on the part of any person involved in these trans- 
actions and that, based upon this experience, it 
would be appropriate to broaden the 1976 Order 
to include bank money instruments and to apply to 
transactions with MMI. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 16, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for. such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
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above. Proof of such service (by affidavit, or in 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11629/February 18, 1981 


In the Matter of 


399 FUND 

One Citicorp Center 

153 East 53rd Street 

New York, New York 10043 


(811-1900) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 8(f) OF THE ACT FOR AN 
ORDER DECLARING THAT COMPANY HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that 399 Fund (“‘Ap- 
plicant’”), an open-end, non-diversified manage- 
ment investment company registered under the In- 
vestment Company Act of 1940 (‘Act’), filed an 
application pursuant to Section 8(f) of the Act on 
December 1, 1980, for an order of the Commission 
declaring that Applicant has ceased to be an in- 
vestment company as defined in the Act. All inter- 
ested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 
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Applicant states that it sold substantially all its as- 
sets to Stein Roe Special Fund, Inc. (‘Stein Roe”), 
pursuant to an agreement and plan of reorganiza- 
tion approved unanimously by Applicant's board of 
directors at a special meeting held on February 
28, 1980, and approved by Applicant's sharehold- 
ers at a special meeting held on July 1, 1980. The 
application States that applicant transferred sub- 
stantially all its assets to Stein Roe in exchange 
for shares of Stein Roe capital stock having an ag- 
gregate net asset value equal to the assets 
transferred and sold as of the close of business on 
July 8, 1980, subject to certain adjustments. In 
connection with the winding-up of its affairs, Appli- 
cant states it distributed a cash dividend of 
$70,365, of which $68,927 represented a dividend 
for the fiscal year ended June 30, 1980, and 
$1,438 of which represented a dividend for the 
eight day period from July 1, 1980, to July 8, 1980. 


Applicant states that it spent approximately 
$25,000, which it had retained, to satisfy all its 
outstanding debts and liabilities. Applicant repre- 
sents that Citibank, N.A., a national banking asso- 
ciation, paid all expenses incurred by Applicant, 
Stein Roe and Stein Roe’s investment adviser in 
connection with agreements and plan of reorgani- 
zation and the transactions contemplated thereby. 
The application states that no securityholders of 
Applicant exist to whom distributions in complete 
liquidation of their interests have not been made. 
Applicant states that it will file appropriate docu- 
ments to effect dissolution under the laws of the 
state of Delaware as soon as practicable after the 
requested order for deregistration has been 
granted. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shall so declare 
by order and upon the effectiveness of such order, 
the registration of such company shall cease to be 
in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 16, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
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munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11630/February 18, 1981 


In the Matter of 


MCDONALD MONEY MARKET FUND, INC. 
2100 Central National Bank Building 
Cleveland, Ohio 44114 


(812-4779) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(4) OF THE ACT AND 
RULES 2a-4 AND 22c-1 THEREUNDER 


McDonald Money Market Fund, Inc. (“Applicant”), 
an open-end, diversified management investment 
company registered under the Investment Compa- 
ny Act of 1940 (‘Act’), filed an application on De- 
cember 5, 1980, requesting an order of the Com- 
mission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Sec- 
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tion 2(a)(41) and Rules 2a—4 and 22c-—11 thereun- 
der to the extent necessary to permit Applicant to 
compute its net asset value per share using the 
amortized cost method of valuation. 


On January 13, 1981, a notice was issued of the 
filing of the application (Investment Company Act 
Release No. 11548). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the exemption requested pur- 
suant to Section 6(c) of the Act is appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. According- 
ly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that application for exemption from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder, to the extent neces- 
sary to permit Applicant to compute its net asset 
value per share using the amortized cost method 
of valuation, be, and hereby is, granted, effective 
forthwith, subject to the following conditions: 


1. In supervising Applicant's operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s board of directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant’s net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase at $1.00 
per share. 


2. Included within the procedures to be adopted 
by Applicant’s board of directors shall be the fol- 
lowing: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
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tent of deviation, if any, of the next as- 
set value per share as determined by 
using available market quotations from 
Applicant's $1.00 amortized cost price 
per share, and maintenance of records 
of such review." 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 12 of 1%, the board of directors 
will promptly consider what action, if 
any, should be initiated. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
Applicant's $1.00 amortized cost price 
per share may result in material dilution 
or other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reason- 
ably practicable each dilution or unfair 
results, which action may include: re- 
demption of shares in kind; the sale of 
portfolio securities prior to maturity to 
realize capital gains or losses, or to 
shorten Applicant's average portfolio 
maturity; withholding dividends; or 
utilizing a net asset value per share as 
determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity at 
the date of acquisition of greater than one year, or 
(b) maintain a dollar-weighted average portfolio 
maturity in excess of 120 days. In fulfilling this 
condition, if the disposition of a portfolio instru- 





1To fulfill this condition, Applicant will use actual 
quotations or estimates of market value reflecting 
current market conditions selected by its board of 
directors in the exercise of its discretion to be ap- 
propriate indicators of value. The quotations or es- 
timates utilized may include, inter alia, (1) quota- 
tions or estimates of market value for individual 
portfolio instruments or (2) values obtained from 
yield data relating to classes of money market in- 
struments furnished by reputable sources. 


Volume 22, No. 1, March 3, 1981 


ment results in a dollar-weighted average portfolio 
maturity in excess of 120 days, the Applicant will 
invest its available cash in such a manner as to re- 
duce its dollar-weighted average portfolio maturity 
to 120 days or less as soon as reasonably practi- 
cable. 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
the easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
though such documents were records required to 
be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 


including repurchase agreements if any, to those 


United States dollar-denominated instruments 
which the board of directors determines present 
minimal credit risks, and which are of high quality 
as determined by any major rating service or, in 
the case of any instrument that is not rated, of 
comparable quality as determined by the board of 
directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to condition 2(c) 
was taken during the preceding fiscal quarter, and, 
if any action was taken, will describe the nature 
and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11631/February 18, 1981 


In the Matter of 


TREASURY TRUST 
421 Seventh Avenue 
Pittsburgh, PA 15219 


(811-3045) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On January 22, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11577) of an ap- 
plication filed by Treasury Trust (‘Applicant’), 
which is registered under the Investment Compa- 
ny Act of 1940 (‘Act’) as an open-end, diversified, 
management investment company, requesting an 
order of the Commission pursuant to Section 8(f) 
of the Act, declaring that Applicant has ceased to 
be an investment company as defined by the Act. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration under the Act of Treasury 
Trust shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11632/February 18, 1981 


In the Matter of 


TUCKER ANTHONY MUTUAL FUND 
Three Center Plaza 
Boston, Massachusetts 02108 


(812-4786) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Tucker Anthony 
Mutual Fund (‘Applicant’), an open-end, diversi- 
fied, management investment company, filed an 
application on December 24, 1980, and an 
amendment thereto on February 9, 1981, re- 
questing an order of the Commission, pursuant to 
Section 6(c) of the Investment Company Act of 
1940 (‘Act’), exempting Applicant from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a—4 and 22c-1 thereunder, to the extent neces- 
sary to permit Applicant to value the assets of its 
initial series, Tucker Anthony Cash Management 
Fund (‘Fund’), using the amortized cost method 
of valuation. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


Applicant states that it is organized as a Mas- 
sachusetts business trust and structured as a 
“series company” with one initial series of shares, 
those of the Fund. Applicant further represents 
that the Fund is to be a “money market” fund de- 
signed as an investment vehicle for institutional as 
well as individual investors with temporary cash 
balances or cash reserves. Applicant also states 
that the objective of the Fund is to seek to achieve 
as high a rate of current income as is consistent 
with preservation of capital and maintenance of li- 
quidity by investing in a portfolio of a variety of 
money market instruments. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
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respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an or- 
der to purchase or to sell such security. 


Rule 2a—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purpose of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-—4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a—4 
for a “money market’ fund to value its portfolio in- 
struments on an amortized cost basis (Investment 
Company Act Release No. 9786, May 31, 1977). 


According to the application, Applicant’s board of 
trustees has determined in good faith that, absent 
unusual or extraordinary circumstances, the amor- 
tized cost method of valuing the portfolio securi- 
ties of the Fund is appropriate and in Applicant’s 
best interests and reflects the fair value of such 
securities. Applicant also avers that its board of 
trustees is of the view that it will be advantageous 
to shareholders of the Fund to have the conven- 
iences and advantages of the stable purchase and 
redemption price of $1.00 per share which the 
amortized cost method of valuing portfolio securi- 
ties would provide. Applicant submits that its use 
of the amortized cost method of valuing the portfo- 
lio securities of the Fund, subject to certain condi- 
tions to which it agrees, will benefit those share- 
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holders by enabling the Fund to maintain a $1.00 
per share purchase and redemption price. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant states that it believes the granting of the 
requested exemption by the Commission is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ac- 
cordingly, Applicant requests that an order be 
granted to exempt Applicant from Section 2(a)(41) 
and Rules 2a-4 and 22c-1 under the Act to the 
extent necessary to permit it to maintain a $1.00 
per share purchase and redemption price for 
shares of the Fund by means of the amortized cost 
method of portfolio valuation. If the requested ex- 
emptions are granted by the Commission, Appli- 
cant agrees to adhere to the following conditions: 


1. In supervising the Fund’s operations and 
delegating special responsibilities involving man- 
agement of the Fund’s portfolio to Applicant's in- 
vestment adviser, Applicant’s trustees under- 
take—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and the 
Fund’s investment objectives, to stabilize the 
Fund’s net asset value per share, as computed for 
the purpose of distribution, redemption and repur- 
chase, at $1.00 per share. 


2. Included within the procedures to be adopted 
by the trustees shall be the following: 


(a) Review by Applicant's board of trust- 
ees, as it deems appropriate and at 
such intervals as are reasonable in light 
of current market conditions, to deter- 
mine the extent of deviation, if any, of 
the net asset value per share of the 
Fund as determined by using available 
market quotations from the $1.00 amor- 
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tized cost price per share, and the main- 
tenance of records of such review.' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share of 
the Fund exceeds ¥2 of 1 percent, a re- 
quirement that the trustees will promptly 
consider what action, if any, should be 
initiated. 


(c) Where Applicant’s trustees believe 
the extent of any deviation from the 
Fund’s $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redeeming 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the Fund’s 
average maturity of portfolio instru- 
ments; withholding dividends; or util- 
izing a net asset value per share as de- 
termined by using available market 
quotations. 


3. Applicant will cause the Fund to maintain a 
dollar-weighted average portfolio maturity appro- 
priate to its objective of maintaining a stable net 
asset value per share for the Fund; provided, how- 
ever, that the Fund will not (a) purchase any in- 
strument with a remaining maturity of greater than 
one year, or (b) maintain a dollar-weighted aver- 
age portfolio maturity which exceeds 120 days.? 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of trustees in the exercise of its discretion to 
be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 


*In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
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4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of the trustees’ 
considerations and actions taken in connection 
with the discharge of their responsibilities, as set 
forth above, to be included in the minutes of the 
trustees’ meetings. The documents preserved pur- 
suant to this condition shall be subject to inspec- 
tion by the Commission in accordance with Sec- 
tion 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


5. Applicant will limit the portfolio investments of 
the Fund, including repurchase agreements, to 
those United States dollar-denominated instru- 
ments which the trustees determine present mini- 
mal credit risks, and which are of ‘high quality” as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by Applicant’s trust- 
ees. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 16, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 





age portfolio maturity in excess of 120 days, the 
Fund will invest its available cash in such a man- 
ner as to reduce its dollar-weighted average port- 
folio maturity to 120 days or less as soon as rea- 
sonably practicable. 
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Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11633/February 19, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6292/February 19, 1981 


INVESTMENT COMPANY ACT OF 1940 

Release No. 11634/February 19, 1981 

In the Matter of 

FIDUCIARY MONEY MARKET TRUST 

421 Seventh Avenue 

Pittsburgh, Pennsylvania 15219 

(812-4785) 

NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 


SECTION 6(c) OF THE NVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
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THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT and RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


12850 


NOTICE IS HEREBY GIVEN that Fiduciary Money 
Market Trust (“Applicant”), registered under the 
Investment Company Act of 1940 (‘Act’) as an 
open-end, diversified, management investment 
company, filed an application on December 19, 
1980, and amendments thereto on January 12, 
1981, and January 30, 1981, requesting an order 
of the Securities and Exchange Commission 
(“Commission”) pursuant to Section 6(c) of the 
Act, exemtping Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 under the Act to the extent necessary to 
permit Applicant to value its portfolio assets pursu- 
ant to the amortized cost method of valuing portfo- 
lio securities. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained therein 
which are summarized below. 


Applicant states that it is a “money market” fund 
organized as a Massachusetts business trust and 
that Cash Management Research Corporation, a 
wholly-owned subsidiary of Federated Investors, 
Inc., serves as Investment Adviser to Applicant. 
Applicant further states that it is designed as an in- 
vestment vehicle for investors with temporary cash 
balances or cash reserves seeking stability of prin- 
cipal and current income consistent with stability 
of principal and that its portfolio may be invested 
in a variety of money market instruments. The Ap- 
plicant’s portfolio may include U.S. Government 
obligations, certificates of deposit, prime commer- 
cial paper, repurchase agreements and _ instru- 
ments secured by such obligations. The obliga- 
tions that Applicant may purchase include both 
fixed rate and variable rate securities. Variable 
rate obligations have a yield which is adjusted pe- 
riodically based upon changes in the level of pre- 
vailing interest rates. As a result, the value of vari- 
able rate notes is less affected by changes in 
interest rates. All variable rate notes will be re- 
stricted to short-term, high quality obligations. 
With respect to variable rate certificates of deposit 
maturing in 180 days or less from the time of pur- 
chase with interest rates adjusted on a monthly cy- 
cle, the Applicant may use the period remaining 
until the next rate adjustment date for purposes of 
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determining the Applicant's average weighted 
portfolio maturity. Until such time as the Commis- 
sion has determined otherwise, the Applicant will 
use the remaining period to maturity of ail other 
variable rate notes for purposes of determining the 
Applicant’s average weighted portfolio maturity. 


According to the application, the Applicant does 
not invest in instruments issued by banks or sav- 
ings and loan associations unless: (a) at the time 
of investment they have capital, surplus and undi- 
vided profits in excess of $100,000,000 at the date 
of their most recently published financial state- 
ments; or (b) the principal amount of the instru- 
ment is insured in full by the Federal Deposit In- 
surance Corporation or the Federal Savings and 
Loan Insurance Corporation. The application 
states that the investments in commercial paper 
are limited to commercial paper rated A-1 by 
Standard & Poor’s Corporation, Prime-1 by 
Moody’s Investors Service or F-1 by Fitch Invest- 
ors Service. 


The order requested herein would exempt Appli- 
cant from the provisions of Section 2(a)(41) of the 
Act and Rules 2a-4 and 22c-1 thereunder. Sec- 
tion 2(a)(41) of the Act defines value to mean: (1) 
with respect to securities for which market quota- 
tions are readily available, the market value of 
such securities and, (2) with respect to other secu- 
rities and assets, fair value as determined in good 
faith by the investment company’s board of direct- 
ors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company, or and no principal underwriter 
or dealer therefor issuing any redeemable security 
shall sell, redeem or repurchase any such security 
except at a price based on the current net asset 
value of such security which is next computed aft- 
er receipt of a tender of such security for redemp- 
tion or of an order to purchase or sell such securi- 
ty. 


Rule 2a-—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purposes of distribution, 
redemption, and repurchase shall be an amount 
which reflects calculations, whether or not re- 
corded in the books of account, made substantially 
in accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-—4 further states that portfolio securities 
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with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and other securities and assets shall be 
valued at fair value as determined in good faith by 
the board of directors of the registered investment 
company. Prior to the filing of this application, the 
Commission expressed its view that, inter alia: (1) 
Rule 2a—4 under the Act requires that portfolio in- 
struments of ‘money market” funds be valued with 
reference to market factors, and (2) it would be in- 
consistent generally with the provisions of Rule 
2a—4 for a “money market” fund to value its port- 
folio instruments on an amortized cost basis (In- 
vestment Company Act Release No. 9786, May 1, 
1977). 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


In support of its request for exemptive relief Appli- 
cant states that investors are not concerned with 
the theoretical difference which might occur be- 
tween yield achieved through pricing to some sort 
of ‘‘market’’ and yield computed by using the 
amortized cost valuation method. Applicant states 
that by valuing its portfolio of high quality instru- 
ments of short-term maturities at amortized cost, it 
would be able to achieve the two qualities which 
investors in a money market fund seek: (1) conti- 
nuity of stability of principal and (2) steady flow of 
predictable and competitive investment income. 
Applicant states that by declaring income daily as 
earned and valuing its portfolio assets by the 
amortized cost method, investors would achieve a 
steady income flow and avoid the volatility which 
might result from valuing its assets based on mar- 
ket prices. 


Applicant represents that it has found through ex- 
perience that investment in a portfolio of high qual- 
ity money market instruments of short-term matu- 
rities will enable it to provide the required stability 
to investors. Applicant states that maintaining an 
average portfolio maturity of 120 days accom- 
plishes both aforementioned investor aims be- 
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cause such a portfolio obviates the possibility of 
significant volatility in the value of portfolio instru- 
ments as effectively as does an average maturity 
of shorter duration, and such a portfolio provides a 
yield on portfolio instruments commensturate with 
yields available in the general money market 
which would not be otherwise available with a 
portfolio having an average maturity of shorter du- 
ration. 


Applicant further states that its request for exemp- 
tions is based on its existing and proposed invest- 
ment policies, which have been adopted by the 
board of trustees and authorized executive 
committees and are described in its application 
and prospectus. Applicant represents that its 
board of trustees has determined in good faith that 
use of the amortized cost valuation method to 
value Applicant’s portfolio instruments is appropri- 
ate in the public interest, and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicant has agreed that the following conditions 
may be imposed in any order of the commission 
granting the exemptive relief requested: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's board of trustees undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted 
by the board of trustees shall be the following du- 
ties and responsibilities: 


(a) Review by the board of trustees, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 


Volume 22, No. 1, March 3, 1981 


share, and the maintenance of records 
of such review.! 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds ‘2 of 1 percent, a re- 
quirement that the board of trustees will 
promptly consider what action, if any, 
should be initiated by it. 


(c) Where the board of trustees be- 
lieves that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or other unfair results to invest- 
ors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: re- 
deeming shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 





1To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of trustees in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2In fulfilling this condition, if the disposition of a 


portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
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4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of trustees’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of trustees’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act, 
as if such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
board of trustees determines present minimal 
credit risks, and which are of high quality as deter- 
mined by any major rating service or, in the case 
of any instrument that is not rated, of comparable 
quality as determined by the board of trustees. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 16, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Wash- 





FOOTNOTE, Continued 


cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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ington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11635/February 19, 1981 


In the Matter of 


HAMILTON HIGH YIELD FUND, INC. 
(formerly Hamilton Bond Fund, Inc.) 

3600 South Yosemite Street 

Denver, Colorado 80237 


(811-1511) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DE- 
CLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


On January 14, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11554) stating 
that Hamilton High Yield Fund, Inc. (formerly 
Hamilton Bond Fund, Inc.) (‘Applicant’), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on No- 
vember 28, 1980, pursuant to Section 8(f) of the 
Act, for an order of the Commission declaring that 
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Applicant has ceased to be an investment compa- 
ny as that term is defined in the Act. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Hamilton High Yield 
Fund, Inc., under the Act shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11636/February 19, 1981 


In the Matter of 


THE TEXAS MONEY FUND, INC. 
6350 L.B.J. Freeway, Suite 133 
Dallas, Texas 74240 


(812-4812) 


NOTICE OF FILING OF APPLICATON FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that The Texas Mon- 
ey Fund, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (‘Act’) as an 
open-end, diversified, management investment 
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company, filed an application on January 30, 
1981, requesting an order of the Securities and 
Exchange Commission (“Commission”) pursuant 
to Section 6(c) of the Act, exempting Applicant 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a—4 and 22c-1 under the Act to the 
extent necessary to permit Applicant to value its 
portfolio assets pursuant to the amortized cost 
method of valuing portfolio securities. All interest- 
ed persons are referred to the application on file 
with the Commission for a statement of the repre- 
sentations contained therein which are summa- 
rized below. 


Applicant was organized under the laws of the 
State of Texas on April 2, 1980. A Notification of 
Registration under the Act and a Registration 
Statement under the Act and the Securities Act of 
1933 were filed with the Commission on Novem- 
ber 4, 1980. The Applicant’s Registration State- 
ment has not yet become effective. The Appli- 
cant’s investment objective is to achieve the 
highest level of current income consistent with 
safety and stability of capital through investments 
in money market instruments maturing in twelve 
months or less. Such instruments include securi- 
ties issued or guaranteed by the United States, its 
agencies and instrumentalities, bank certificates of 
deposit, letters of credit, bankers’ acceptances, 
commercial paper obligations rated A-1 by 
Standard & Poor’s Corporation or Prime-1 by 
Moody's Investors Service and repurchase agree- 
ments and reverse repurchase agreements with 
respect to such securities. According to the appli- 
cation, all of Applicant's assets are invested in 
high quality money market instruments maturing in 
less than one year, and the dollar weighted aver- 
age portfolio maturity of its portfolio may not ex- 
ceed 120 days. CMC Funding, Ltd., registered un- 
der the Investment Advisers Act of 1940, will serve 
as investment adviser to Applicant. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direct- 
ors. Rule 22c—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
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computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. Rule 2a—4 adopted under the Act 
provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution, repur- 
chase and redemption shall be an amount which 
reflects calculations made substantially in accord- 
ance with the provisions of that rule, with esti- 
mates used where necessary or appropriate. Rule 
2a-—4 further states that portfolio securities with re- 
spect to which market quotations are readily avail- 
able shall be valued at current market value, and 
that other securities and assets shall be valued at 
fair value as determined in good faith by the board 
of directors of the registered company. Prior to the 
filing of the application, the Commission ex- 
pressed its view that, among other things: (1) Rule 
2a—4 under the Act requires that portfolio instru- 
ments of “money market” funds be valued with 
reference to market factors, and (2) it would be in- 
consistent, generally, with the provisions of Rule 
2a—4 for a “money market’ fund to value its port- 
folio instruments on an amortized cost basis (In- 
vestment Company Act Release No. 9786, May 
31, 1977). 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision or provisions of the Act or of the rules or 
regulations thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicant hereby requests an exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder to the extent neces- 
sary to permit it to value its portfolio by means of 
the amortized cost method of valuation (i.e., 
valuing securities at cost, adjusted for amortiza- 
tion of premium or accretion of discount). 


In support of the relief requested, Applicant states 
that many sophisticated individual and institutional 
investors require an investment vehicle that has a 
Stable capital value and a constant and steady 
flow of investment income. The Applicant believes 
that, in order to attract such investors and retain 
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them as shareholders, it must have a stable net 
asset value per share and must be able to pay div- 
idends that do not fluctuate as a consequence of 
changes in the values of its portfolio securities. 


By investing in high quality, short term municipal 
obligations and valuing such securities on the ba- 
sis of their amortized cost, Applicant maintains 
that it will benefit such investors by providing an 
investment vehicle less subject to fluctuation than 
under alternative procedures whereby its daily div- 
idend would be adusted by all realized and unreal- 
ized gains and losses on its portfolio securities. 
Management of Applicant believes that, with re- 
spect to a portfolio of municipal obligations with a 
dollar-weighted average maturity of 120 days or 
less, the discrepancy between market value and 
amortized cost is negligible. Furthermore, Appli- 
cant states that a number of money market funds 
with which it will be in competition now value their 
securities portfolio using amortized cost. 


Applicant’s board of directors has determined in 
good faith that in light of the characteristics of its 
securities portfolio as described above, absent un- 
usual or extraordinary circumstances, the amor- 
tized cost method of calculating the net asset 
value per share of Applicant is appropriate and in 
the best interests of its shareholders and reflects 
fair value of such securities. 


As a condition to the granting of the exemption re- 
quested herein, Applicant agrees that the following 
may be made conditions of the order: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s board of directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant's shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase at 
$1.00 per share. 


2. Included within the procedures to be adopted 
by the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
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vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and maintenance of records of 
such review. To fulfill this condition, Ap- 
plicant will use actual quotations or esti- 
mates of market value which reflect cur- 
rent market conditions chosen by its 
board of directors in the exercise of its 
discretion to be appropriate indicators of 
value. The quotations or estimates util- 
ized may include, inter alia, (1) quota- 
tions or estimates of market value for in- 
dividual portfolio instruments, or (2) 
values obtained from yield data relating 
to classes of municipal securities fur- 
nished by reputable sources. 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 12 of 1%, the board of directors 
will promptly consider what action, if 
any, should be initiated. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
Applicant $1.00 amortized cost price 
per share may result in material dilution 
or other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair 
results, which action may include: re- 
demption of shares in kind; the sale of 
portfolio securities prior to maturity to 
realize capital gains or losses, or to 
shorten Applicant's average portfolio 
maturity; withholding dividends; or 
utilizing a net asset value per share as 
determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity at 
the date of acquisition of greater than one year, or 
(b) maintain a dollar-weighted average portfolio 
maturity in excess of 120 days. In fulfilling this 
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condition, if the disposition of a portfolio instru- 
ment results in a dollar-weighted average portfolio 
maturity in excess of 120 days, Applicant will in- 
vest its available cash in such a manner as to re- 
duce its dollar-weighted average portfolio maturity 
to 120 days or less as soon as reasonably practi- 
cable. 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
though such documents were records required to 
be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, if any, to those 
U.S. dollar-denominated instruments which the 
board of directors determines present minimal 
credit risks, and which are of high quality as deter- 
mined by any major rating service, or, in the case 
of any instrument that is not rated, of comparable 
quality as determined by the board of directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if 
any action was taken, will describe the nature and 
circumstances of such action. 


Applicant respectfully requests an order of the 
Commission exempting it from the provisions of 
Section 2(a)(4)1 of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit it to value its portfolio securities using the 
amortized cost method of valuation. Applicant sub- 
mits that such order is appropriate in the public in- 
terest and consistent with the protection of invest- 
ors and the purposes fairly intended by the policy 
and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 16, 1981, at 5:30 
p.m., to submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Wash- 
ington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11637/February 19, 1981 


In the Matter of 


NUVEEN TAX-EXEMPT MONEY MARKET 
FUND, INC. 

115 South LaSalle Street 

Chicago, Illinois 60603 


(812-4808) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
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SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Nuveen Tax- 
Exempt Money Market Fund, Inc., a Maryland cor- 
poration (‘Applicant’), filed an application on Jan- 
uary 6, 1981, and an amendment thereto on 
February 2, 1981, for an order of the Securities 
and Exchange Commission (‘Commission’) pur- 
suant to Section 6(c) of the Investment Company 
Act of 1940 (the ‘“Act’) exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a—4 and 22c-1 thereunder to the extent 
necessary to permit Applicant to compute its net 
asset value per share using the amortized cost 
method of valuing portfolio securities. All interest- 
ed persons are referred to the application on file 
with the Commission for a statement of the repre- 
sentations contained therein, which are summa- 
rized below. 


Applicant was incorporated on November 19, 
1980, and has registered with the Commission 
under Section 8(a) of the Act as an open-end, di- 
versified management investment company. On 
January 9, 1981, Applicant filed its Form N-1 Reg- 
istration Statement under the Act and under the 
Securities Act of 1933 registering its shares of 
common stock, par value $.01 per share, for public 
distribution. This Registration Statement has not 
yet been declared effective and the Applicant has 
not commenced distribution of its shares. Appli- 
cant states that it is a tax-exempt “money market” 
fund offering to banks and other institutional in- 
vestors, as well as substantial individual investors, 
a convenient and economic means of investment 
in a professionally managed portfolio of municipal 
obligations with the objective of obtaining as high 
a level of current interest income that is exempt 
from federal income tax as is consistent with sta- 
bility of principal and maintenance of liquidity. 
Nuveen Advisory Corp. (‘‘Adviser’’), a wholly- 
owned subsidiary of John Nuveen & Co. Incorpo- 
rated, will act as investment adviser to Applicant 
pursuant to an Investment Management Agree- 
ment. Nuveen Advisory Corp. is investment advis- 
er to the Nuveen Municipal Board Fund, Inc. and 
is registered with the Commission under the In- 
vestment Advisers Act of 1940. Applicant’s shares 
will be sold without a sales charge. 
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The Applicant states that all of its assets will 
consists of (1) municipal obligations which are 
rated at the time of purchase within the two 
highest grades by Moody’s Investors Service, Inc. 
(‘“‘Moody’s’’)—Aaa or Aa—, or by Standard & 
Poor’s Corporation, Inc. (“S&P’”)—AAA or AA—, 
or in the case of municipal notes rated MIG 1 by 
Moody’s or A-1 by S&P, or F-1 by Fitch's Invest- 
ors Service (‘‘Fitch’s’)’ (2) unrated municipal obli- 
gations which, as determined by the Adviser in ac- 
cordance with standards established by the board 
of directors to ensure that such securities are 
deemed “high quality’, have credit characteristics 
equivalent to obligations rated Aa or MIG 1 by 
Moody’s, or AA or A-1 by S&P, or F-1 by Fitch's; 
(3) obligations exempt from federal income tax 
which at the time of purchase are backed by the 
full faith and credit of the U.S. Government as to 
payment of principal and interest; (4) certain tem- 
porary investments; and (5) cash. Except to the 
extent that Applicant is invested in temporary in- 
vestments for defensive purposes Applicant states 
that it will, at all times, invest at least 80% of its 
assets in obligations exempt from federal income 
tax. Applicant further states that all of its invest- 
ments will mature in less than one year, and the 
dollar-weighted average maturity of its portfolio 
will not exceed 120 days. Applicant represents 
that it has authority to purchase securities at a 
price which would result in a yield to maturity low- 
er than that generally offered by the seller at the 
time of purchase when it can acquire at the same 
time the right to sell the securities back to the sell- 
er at an agreed upon price at any time during a 
stated period or on a specified date. Such a right 
is generally denoted as a “put”. Applicant states 
that it does not currently intend to enter into such 
transactions but reserves the right to do so in the 
future. Applicant represents that such transactions 
will not be entered into unless the board of direct- 
ors has approved the proposed terms of such 
transactions and such terms are specified in a 
subsequent prospectus that has been declared ef- 
fective by the Securities and Exchange Commis- 
sion. Applicant states that it will also purchase 
short-term high quality municipal obligations on a 
“when issued” or delayed delivery basis. Appli- 
cant represents that such securities will be carried 
and treated on Applicant’s books and will be 
valued in accordance with all the conditions set 
forth in Investment Company Act Release No. 
10666, dated April 18, 1979. 


Applicant seeks an order of the Commission pur- 
suant to Section 6(c) of the Act exempting it from 
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the provisions of Section 2(a)(41) of the Act and 
Rules 2a-—4 and 22c-1 thereunder to the extent 
necessary to permit Applicant's assets to be 
valued according to the amortized cost valuation 
method. Under the amortized cost valuation meth- 
od, portfolio instruments are valued at their cost as 
of the date of acquisition and thereafter assuming 
a constant rate of amortization to maturity of any 
discount or premium, regardless of the impact of 
fluctuating interest rates on the market value of 
such instruments. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direct- 
ors. Rule 22c—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. 


Rule 2a-4 adopted under the Act provides, as 
here relevant, that the “current net asset value” of 
a redeemable security issued by a registered in- 
vestment company used in computing its price for 
the purposes of distribution, redemption and re- 
purchase shall be an amount which reflects calcu- 
lations made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and other securities and 
assets shall be valued at fair value as determined 
in good faith by the board of directors of the in- 
vestment company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things, (1) Rule 2a—4 under the Act 
requires that portfolio instruments of “money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a “money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 
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Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provision or provisions of the Act or any 
rule or regulation thereunder, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Applicant states that it wishes to attract sophisti- 
cated bank and other institutional investors, as 
well as substantial and sophisticated individual in- 
vestors; many of these investors require an invest- 
ment company with a portfolio of short-term mu- 
nicipal obligations and which maintains a constant 
net asset value per share and pays dividends that 
do not fluctuate due to daily changes in the values 
of its portfolio securities. Applicant believes that in 
order to attract such investors and retain them as 
shareholders, it must have a stable net asset 
value, preferably $1.00 per share, and a steady 
flow of investment income. 


Applicant believes that the valuation of the invest- 
ment securities in its portfolio on the amortized 
cost basis will benefit its shareholders by enabling 
it to maintain a $1.00 price per share while provid- 
ing shareholders with the opportunity to receive a 
flow of investment income less subject to fluctua- 
tion than under procedures whereby its daily divi- 
dend would be adjusted by all realized and unreal- 
ized gains and losses on its portfolio securities. 
Applicant's board of directors has determined that 
the amortized cost method of calculating its net 
asset value per share under such circumstances is 
appropriate and in the best interests of sharehold- 
ers. 


As a condition to the granting of the exemption re- 
quested herein, Applicant agrees that the following 
may be made conditions of the order: 


1. In supervising the operations of Applicant and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
Applicant's board of directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant's shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and the Appli- 
cant’s investment objectives, to stabilize the Appli- 
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cant’s net asset value per share, as computed for 
the purpose of distribution, redemption and repur- 
chase at $1.00 per share. 


2. Included within the procedures to be adopted 
by the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and maintenance of records of 
such review. 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 12 of 1 percent, a re- 
quirement that the board of directors will 
promptly consider what action, if any, 
should be initiated. 


(c) Where the board of directors be- 
lieves that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or other unfair results to invest- 
ors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: re- 
deeming shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 





'To fulfill this condition, Applicant intends to use 
actual quotations, or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value, which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
though such documents were records required to 
be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. The Applicant will limit its portfolio investments, 
including repurchase agreements, if any, to those 
U.S. dollar-denominated instruments which the 
board of directors determines present minimal 
credit risks, and which are of high quality as deter- 
mined by any major rating service, or, in the case 
of any instrument that is not rated, of comparable 
quality as determined by the board of directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if 
any action was taken, will describe the nature and 
circumstances of such action. 





?In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted av- 
erage portfolio maturity in excess of 120 days, Ap- 
plicant will invest its available cash in such a man- 
ner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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Applicant respectfully requests an order of the 
Commission exempting it from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to value its portfolio securities using 
the amortized cost method of valuation. Applicant 
submits that such order is appropriate in the public 
interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 16, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11638/February 19, 1981 


In the Matter of 


INTERCAPITAL TAX-FREE DAILY INCOME 
FUND INC. 

Five World Trade Center 

New York, New York 10048 


(812-4773) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


InterCapital Tax-Free Daily Income Fund, Inc. 
(“Applicant”), registered under the Investment 
Company Act of 1940 (‘Act’) as a diversified, 
open-end management investment company, filed 
an application on December 1, 1980, and an 
amendment thereto on December 24, 1980, re- 
questing an order, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to value its assets in accordance 
with the amortized cost method of valuing its port- 
folio securities. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions 
agreed to by Applicant: 
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(1) In supervising Applicant's operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s board of directors undertakes—as par- 
ticular responsibility within the overall duty of care 
owed to its stockholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and Applicant's investment ob- 
jectives, to stabilize Applicant's net asset value 
per share, aS computed for the purposes of distri- 
bution, redemption and repurchase at $1.00 per 
share. 


(2) Included within the procedures to be adopted 
by the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of Applicant’s 
net asset value per share as determined 
by using available market quotations 
from the $1.00 amortized cost price per 
share, and maintenance of records of 
such review. ! 


(3) Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 
120 days.2 





'To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of directors in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted av- 
erage portfolio maturity in excess of 120 days, Ap- 
plicant will invest its available cash in such a man- 
ner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board’s meetings. The docu- 
ments preserved pursuant to this condition shall 
be subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements to those U.S. 
dollar-denominated instruments which Applicant’s 
board of directors determines present minimal 
credit risks, and which are of high quality as deter- 
mined by any major rating service, or in the case 
of any instrument that is not rated, of comparable 
quality as determined by the board of directors. 


(6) Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 


whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quar- 
ter, and, if any action was taken, will describe the 
nature and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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LITIGATION 





Litigation Release No. 9292/February 13, 1981 


S.E.C. v. JOSPEH EUGENE POLK, individually, 
and d/b/a EQUITY INVESTMENTS LTD. 


(S.D. Miss., Civil Action No. J81-0070(R)) 


Jule B. Greene, Administrator of the Atlanta Re- 
gional Office of the Securities and Exchange Com- 
mission, announced today that on February 6, 
1981, the Commission filed a Complaint in the 
United States District Court for the Southern Dis- 
trict of Mississippi, at Jackson, seeking a tempo- 
rary restraining order and preliminary and perma- 
nent injunctions against Joseph Eugene Polk 
(“Polk”), individually and d/b/a Equity Investments 
Ltd. (“Equity”), a registered investment adviser lo- 
cated in Jackson, to prohibit future violations of 
anti-fraud provisions, reporting provisions, and 
books and records requirements of the Investment 
Advisers Act of 1940 (‘Advisers Act’) and Rules 
thereunder. The complaint further seeks and ac- 
counting of funds received from investment advi- 
sory clients. Polk operated Equity as a sole propri- 
etorship. 


The Complaint charges violations of Section 206 
of the Advisers Act and Rule 206(4)-2 thereunder 
in that Polk misappropriated funds belonging to cli- 
ents. The Complaint also charges violations of 
Sections 203(c)(1) and 204 of the Advisers Act 
and Rules 204—1(a), 204-1(c) and 204-2(a) in 
that Polk failed to file annual reports on Form 
ADV-S, failed to state in Form ADV that he had 
custody and possession of funds of clients, and 
failed to keep true, accurate and current books 
and records pertaining to his advisory business. 


On February 6, 1981, Chief United States District 
Court Judge Dan M. Russell, Jr., entered a Judge- 
ment of Permanent Injunction restraining Polk 
from future violations of the Advisers Act and 
Commission rules thereunder as alleged in the 
Complaint, ordered an accounting of funds re- 
ceived from Polk’s investment advisory clients, 
and placed appropriate restrictions on Polk’s as- 
sets. Polk consented to the entry of the order with- 
out admitting or denying the allegations in the 
Commission's Complaint. 
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Litigation Release No. 9293/February 17, 1981 


SEC v. JEROLD ZUKOR, ET AL. (U.S.D.C., C.D. 
Cal., Civil Action No. 80-4663-AWT (Gx)). 


Michael Stewart, Administrator of the Los Angeles 
Regional Office announced that on January 20, 
1981, United States District Judge A. Wallace 
Tashima issued a Final Judgment of Permanent 
Injunction against Arnoid Poliskin. 


Arnold Poliskin was charged in the Complaint, 
filed on October 22, 1980, with violations of the 
registration and antifraud provisions of the federal 
securities laws in connection with a scheme to ar- 
tificially inflate the price of Westamerica Automo- 
tive Corporation common stock. 


A Final Judgment of Permanent Injunction was en- 
tered against Arnold Poliskin enjoining him from 
further violations of Sections 5(a), 5(c) and 17(a) 
of the Securities Act of 1933, and Section 10(b) of 
the Securities Exchange Act of 1934 and Rule 
10b-5 promulgated thereunder. The entry of the 
Final Judgment of Permanent Injunction was 
consented to without admitting or denying the alle- 
gations of the Commission’s Complaint. 


For further information see Litigation Release No. 
9214. 





Litigation Release No. 9294/February 17, 1981 


United States of America v. Russell Reed, also 
known as “Stephen Whitney”, James S. Doyle 
and Thomas Francis Ryan, 79 Crim. 515(S) 
(E.D.N.Y.) 


Edward R. Korman, United States Attorney for the 
Eastern District of New York (‘“EDNY’’) and 
Stephen L. Hammerman Administrator of the New 
York Regional Office (“NYRO’”) of the Securities 
and Exchange Commission, announced that on 
January 27, 1981, the United States Court of Ap- 
peals for the Second Circuit by Judge James L. 
Oakes, affirmed the convictions against appellants 
Russell Reed, also known as Stephen Whitney 
(“Reed”), James S. Doyle (‘Doyle’) and Thomas 
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Francis Ryan (‘Ryan’) in the above-captioned 
matter. Appellants Reed, of Clinton Corners, New 
York, Doyle of Brentwood, New York, and Ryan, of 
Kings Park, New York, had each been convicted 
after a jury trial in the United States District Court 
for the Eastern District of New York of five counts 
of conspiracy, securities fraud, and mail fraud in 
connection with the purchase of approximately $2 
million in securities at the Huntington, New York 
branch office of what is now known as Shearson 
Loeb Rhoades, Inc., where appellants Doyle and 
Ryan were then employed. 


In a related civil injunctive action, Final Judgments 
of Permanent Injunction by Consent were issued 
by the Honorable Henry F. Werker against defend- 
ants Reed, Doyle and Ryan in SEC v. Russell 
Reed, et. al., 78 Civil 5581 (S.D.N.Y.). 


For further information, see Litigation Release 
Nos. 9115, 9052, 8881 and 8677. 





LITIGATION RELEASE NO. 9295/February 18, 
1981 


S.E.C. v. RICHARD GERACE a/k/a RICHARD 
GERACI S.D.N.Y. 81 Civil 0837 (RWS) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission, announced that on Febru- 
ary 11, 1981 a complaint was filed against Richard 
Gerace a/k/a Richard Geraci (‘Gerace’) of New 
York, New York in the United States District Court 
for the Southern District of New York. The com- 
plaint charges Gerace with violating Sections 7(f) 
and 10(b) of the Securities Exchange Act of 1934, 
Rule 10b-5 thereunder and Regulation X promul- 
gated by the Board of Governors of the Federal 
Reserve System by placing orders for the pur- 
chase of various options contracts and equity se- 
curities without intending to pay for the purchases 
and failing to make timely and proper payment for 
said purchases. 


The complaint alleges that during January of this 
year, Gerace, using accounts at eight brokerage 
firms located in seven states, purchased securities 
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and options representing a total purchase cost of 
approximately $524,000. The complaint further al- 
leges that Gerace did not intend to make payment 
for these purchases, and to date has not paid for 
any of these securities. The Commission’s com- 
plaint seeks temporary and permanent injunctive, 
as well as other equitable, relief against Gerace. 


On February 11, 1981, the Commission also filed 
an Order to Show Cause and secured a Tempo- 
rary Restraining Order to prevent further violations 
of the securities laws as charged in the Complaint 
and to freeze the assets of the defendant pending 
the determination of the Conimission’s Motion for 
a Preliminary Injunction. 





Litigation Release No. 9296/February 18, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
LAND RESEARCH AND INVESTMENT CO., INC., 
DENNIS J. KRUM, ET AL. (Dist. HI, Civil File No. 
C-78-0371) 


Jack. H. Bookey, Administrator of the Seattle Re- 
gional Office announced that on December 9, 
1980, the United States District Court for the Dis- 
trict of Hawaii entered a Final Judgement of Per- 
manent Injunction against Land Research and In- 
vestment Co., Inc. (“LR & |’), Dennis J. Krum 
(“Krum”), LR & | Development Co. and three affili- 
ated limited partnerships, LR & | Developments 
One, Two and Four, all of Honoluly, Hawaii. The 
Court also appointed a Permanent Receiver for all 
the companies. Krum and the companies con- 
sented to the entry of the judgement without 
admitting or denying the allegations of the Com- 
mission’s Complaint. 


The Complaint alleged that Krum and the LR & | 
companies, which he controlled, fraudulently sold 
debentures and interests in limited partnerships 
without disclosing LR & I|’s precarious financial 
condition, and the personal use of company as- 
sets by certain officers. 


The Permanent Receiver is authorized to marshall 
and distribute all of the LR & | and affiliated com- 
pany assets for the benefit of investors and credit- 
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ors and to sue and collect for unlawfully gained 
funds. 


Krum agreed to resign as president of LR & | fora 
period of five years and refrain from any interfer- 
ence with the lawful activities of the court ap- 
pointed receiver. 


The former vice president of LR & |, Joseph 
Green, consented to entry of a Final Judgement of 
Permanent Injunction on March 2, 1979. 





Litigation Release No. 9297/February 18, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
DOUGLAS F. BROWN FINANCIAL SERVICES, 
INC. ET AL. (W.D. Wa. Civil Action File No. 
C78-139T) . 


Jack H. Bookey, Administrator of the Seattle Re- 
gional Office of the Securities and Exchange Com- 
mission, announced that on February 3, 1981 a fi- 
nal decree of permanent injunction was entered by 
consent against the Income Builders, Inc. (“IBI’), 
a Houston, Texas broker-dealer registered with 
the Commission. IBI was enjoined from violating 
Section 15(c) of the Securities Exchange Act of 
1934 and Rule 15c3-1 (net capital rule) there- 
under. IBI was also ordered to comply with an un- 
dertaking to reasonably supervise its registered 
representatives with a view to protecting its cus- 
tomers against securities fraud. 


(For further information, see Litigation Release 
Nos. 8456 and 9121.) 





Litigation Release No. 9298/February 18, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
AMERICAN NATIONAL BANK & TRUST OF NEW 
JERSEY (United States District Court for the Dis- 
trict of New Jersey, Civil Action No. 80-745) 
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The Division of Enforcement announced today that 
on February 10, 1981 a settlement of a civil 
injunctive action in the United States District Court 
for the District of New Jersey against American 
National Bank & Trust of New Jersey (“ANBT”), a 
national bank with principal offices in Morristown, 
New Jersey, was entered. Pursuant to the settle- 
ment, the court issued a final order, whereby 
ANBT was ordered to fully disclose to its custom- 
ers, in connection with the purchase or sale of any 
security, by use of any means or instrumentality of 
interstate commerce or of the mails, or of any na- 
tional securities exchange, all material facts, 
including those facts necessary to make state- 
ments made, in light of the circumstances under 
which they are made, not misleading, concerning 
the use of brokerage commissions arising from ex- 
ecutions of securities transactions in accounts for 
which ANBT provides investment management or 
advice. 


lt was further ordered that ANBT shall each year 
for the next five years review existing procedures 
concerning its use of brokerage commissions 
arising from execution of securities transactions in 
accounts for which ANBT provides investment 
management or advice, and, if necessary, to im- 
plement and maintain new procedures to ensure 
compliance with the federal securities laws. 


In addition, ANBT undertook that for the next five 
years, in connection with the direction of broker- 
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age commissions generated by the purchase or 
sale of the securities for its trust accounts, it would 
do business only with registered broker-dealers 
(not third-party vendors or others) to obtain goods, 
services or other benefits, unless it shall have 
notified the Commission in writing at least 30 days 
prior to the institution of such practice. 


Further, ANBT undertook that for the next five 
years it would comply with the guidelines for dis- 
closure of trust brokerage practices proposed or 
adopted by the Office of the Comptroller of the 
Currency. 
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